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OuR NEXT ISSUE will consist of an index and a table of 
cases. As this will probably be much larger than our 
usual issue, and printed in fine type, we may be delayed 
somewhat in getting it out. Our readers must not, therefore, 
feel hurt if it does not reach them on time. Its contents will 
not be very interesting. Our first issue for the next year will 
be issued on our regular day of publication, Friday, January 
7th, being the first Friday in the new year. 





In Hardy v. Merrill, the Supreme Judicial Court of New 
Hampshire has just decided that upon an issue concerning 
the security of a testator, the opinions of non-professional 
witnesses, and who are not subscribing witnesses to the will, 
are admissible when founded upon their knowledge ard ob- 
servation of the testator’s appearance and conduct, overrul- 
ing on this point, Boardman v. Woodman, 47 N.H. 120, 
ard State v. Pike, 49 N H. 399. The opinion pronounced 
by Foster, J., is a very long and able one. 





JurRisDicTION oF ConsuLAR Courts IN Non-CHRISTIAN 
CouNTRIES—SuITS AGAINST CONSULS FOR JUDICIAL ACTs.— 
The Chicago Lega: News for December 18 publishes the in- 
teresting decision of the Supreme Court of the United States 
in Dainese v. Hale, concerning the judicial powers of Amer- 
ican consuls in the dominions of the Sublime Porte, under 
various treaties and statutes. The opinion was delivered by 
Mr. Justice Bradley, and the following syllabus, likewise writ- 
ten by him, expresses the points ruled: 1. Judicial powers 
are not necessarily incident to the office of consul, although 
usually conferred upon consuls of Christian nations in the 
Pagan and Mahometan countries, for the decision of contro- 
versies between their fellow citizens or subjects residing or 
commorant there, and for the punishment of crimes com- 
mitted bythem. 2. The existence and extent of such powers 
depend on the treaties and positive laws of the nations con- 
cerned. In Turkey, for example, the judicial powers of con- 
suls depend on the treaty stipulations conceded by the gov- 
ernment of that country, and on the laws of the several States 
appointing the consuls. 3. The treaty between the United 
States and Turkey, made in 1862, (if not that made in 1830), 
has the effect of conceding to the United States the same pri- 
vilege in respect to consular courts and jurisdiction which are 
enjoyed by other Christian nations, including civil as well as 
criminal jurisdiction ; and the act of Congress of June 22, 
1860, established the necessary regulations for carrying the 
jurisdiction into effect. 4. But asthis jurisdiction is, in terms, 
only such as ‘s allowed by the laws of Turkey, or its usages in 
its intercourse with other Christian nations, those laws or us- 
ages must be shown in order to know the precise extent of the 
jurisdiction. 5. The court can not ordinarily take judicial 
notice of foreign laws and usages; a party claiming the bene- 
fit of them by way of justification, must plead them. 6. The 
defendant, as consul-general of Egypt, in 1864, issued an at- 
tachment against some goods of the plaintiff, there situate, 
neither the plaintiff nor the persons at whose suit the attach- 
ment was issued being”residents or sojourners in the Turkish 





dominions, but both being citizens of the United States. For 

this act the plaintiff brought suit to recover the value of the 

goodsattached. The defendant pleaded his official character, 

and as incident thereto, claimed jurisdiction to entertain the 

suit in which the attachment was issued. e/d, that the plea’* 
was defective for not setting forth the laws or usages of Tur- 

key upon which, by the treaty and act of Congress conferring 

the jurisdiction, the latter was made to depend, and which 

alone would show its precise extent, and that itembraced the 

case in question.”’ 





THE BricHaM YounG Case.—It is hard to keep track of 
the crooks and turns and vagaries which characterize the ad- 
ministration of justice in Utah Territory. It will be remem- 
bered that in the suit of Ann Eliza Young v. Brigham Young, 
Chief Justice McKean awarded Mrs, Young alimony and 
sustenance pending the suit (av/e, p. 204).. We expressed our 
views at the time the decision was made (ante, p. 200, 293), 
as to the question of the propriety of making the allowance, 
and will not repeat them here. Subsequently Chief Justice 
Lowe, the successor of Chief Justice McKean, refused to en- 
force this order, in which he acted as became a judge. His 
full opinion will be found av/e, p. 364. But now, by some 
arrangement we do not understand, Judge Boreman, one of 
the associate justices of the supreme court of that territory 
is holding the court at Salt Lake ; and he has lately made an 
order disregarding the judgment of the Chief Justice and en- 
forcing the former order of Chief Justice McKean, and re- 
quiring Young to pay $9,500 accumulated “ alimony.’’ Mr. 
Attorney-General Pierrepont in his report to Congress has 
felt obliged to call attention to this matter, and-in doing so 
he uses the following language: ‘‘If the nineteenth concu- 
bine of a man having a lawful wife living, is to be treated by 
the courts as also a lawful wife, for the purpose of giving her 
alimony and counsel fees, pendente ate, then the offspring of 
such illicit intercourse must be regarded legitimate for the 
same time, and the courts of the United States will thus 
give countenance to a social system corrupting and degrad- 
ing.’’ It is quite time that the attention of Congress were 
called to the matter. It is a matterof indecent, public, and 
historical notoriety that Ann Eliza is not the wife of Brig- 
ham Young in any sense which the law can recognize. Judge 
Boreman knows it of his private knowledge, and he can not 
avoid knowing it judicia//y, unless he stops his ears against 
the evidence. She, therefore, being no wife, is not entitled 
to alimony, and her suit for ‘‘divorce’’ sinks into a mere 
blackmailing litigation. That she is encouraged in sucha 
litigation by judges appointed by the President and confirmed 
by the Senate of the United States, is a national disgrace, 
and the matter deserves to be enquired into by Congress. 





REMOVAL OF JUDGES IN THE TERRITORIES. — Congress 
should not waste any time in investigating the Brigham 
Young case, until it has enquired by what authority the Presi- 
dent removes judges of the territorial courts and appoints 
others:in their stead, We-have already shown (anée, p. 341) 
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that the President has removed two judges of the Supreme 
‘Court of Colorado, in violation of the express terms of the 
organic act of that territory, which provides that the judges 
shall hold their offices during the period of four years, and 
-which, to make the law more certain by contrast, provides 
that all other officers of the territory shall hold their offices 
during four years or the pleasure of the President. We said 
at the time, and we still believe, that such conduct on the 
part of the executive, done in violation of the terms of a pos- 
itive statute,—conduct directly calculated to break down the 
independence of the judiciary,—deserves the severest rep- 
robation. Further, it has been charged in our hearing that 
the removal of these two judges, and the appointment of others 
in their stead, was done to subserve the purposes of certain 
particular litigation. Whilst it would be unjust to give cred- 
ence to general charges of this character, which from their 
evry nature are neither susceptible of proof nor disproof, 
yet the fact remains that where an officer acts in direct vio- 
" Jation of the law, no presumption of correct motives attends 
his conduct. If the senate has not already acted on the 
nominations of the two new judges for Colorado, it would ba 
well for that body first to enquire by what authority the va- 
cancy was made which they are nominated to fill. It is 
perhaps just to advert to the fact that the power of removing 
territorial judges has been exercised at least since the admin- 
istation of Mr. Polk; but how precedent can be invoked to 
justify the exercise of a power in direct violation of a positive 
statute, is more than we can understand. 





Hon. John F. Dillon. 

With the index of the JouRNAL we expect to present each 
of our readers with a handsome portrait of Judge Dillon, 
to frame, or to bind as a frontispiece to the second 
volume. We shall probably at the end of each subse- 

quent year, publish the portrait of some other em- 

inent living jurist. We say living jurist because we go 
upon the principle that since our judges are in general 
but poorly paid, we should at least honor such of them as are 
deserving ; and it must be a meagre satisfaction to a worn- 
out judge to know that some few of his countrymen will re- 
member him after he is dead. Such being our purpose, we 
thought it not inappropriate to begin with the gentlemen who 
founded this journal, but who, during the past year has been 
connected with it only as an occasional contributor. 

Judge Dillon was born in Washington county, New York, 
December 25, 1831; he is now, therefore, 44 years of age. 
In 1838, when he was about seven and a half years old, 
his parents removed to Davenport, in the then territory 
of Iowa. He has resided there continuously ever since—a pe- 
riod of over 37 years. Judge Dillon is, therefore, essentially 
a Western man, having been raised and educated in the West, 
and having lived there all his life. His love of study and of 
books has been remarked from an early period. He come 
menced the study of medicine at 17 years of age, attended 
ten courses of medical lectures, and graduated in medicine 
when about 20 years old. .He commenced the practice of 
medicine, but finding that it did not accord with his tastes, he 
began reading law in the office at which his sign as a physi- 
cian was displayed. Soon afterwards, and while continuing 
to read law, with a view to aid in the support of his widowed 
mother, he engaged for a short time in business as a druggist 





in Davenport but closed it out when he considered himself 
fitted for admission to the bar. He was admitted to the bar 
in Scott county, Iowa, in 1852, and at once commenced the 
practice of the law, and soon became a member of the law 
firm of Cook & Dillon, and subsequently Cook, Dillon & 
Lindley—the latter gentlemen being the estimable and able 
judge of that name who now holds a circuit judgeship in the 
city of St. Louis. In 1852, the year of Mr. Dillon’s admis- 
sion to the bar, he was elected prosecuting attorney for Scott 
county, of which the annual salary was the extraordinary sum 
of $250. He declined a re-election. The firms of which 
Mr. Dillon was a member did an extensive business at home 
and on the circuit—among the largest of any in the state. 

In 1858, when 27 years of age, Mr. Dillon was elected by 
a majority greatly exceeding the majority of his party, as the 
republican candidate for judge of the Seventh Judicial Dis- 
trict of lowa—a district then composed of the four populous 
counties of Scott, Muscatine, Jackson and Clinton. 

The first work he did after his election, was given a close 
and critical study to all the then reported decisions of the su- 
preme court of the state. This resulted in the preparation of 
his first legal work—a Digest of the Decisions of the Supreme 
Court of Iowa. At the expiration of his first term of four 
years as district judge, he was re-elected without any opposi- 
tion, the bar of the district, withvut distinction of party, unit- 
ing in a request to him to continue in the office. Before his 
second term expired he was nominated by the republican 
party of that state for one of the judges of the supreme court, 
and elected for a term of six years, taking his seat January 1, 
1863. He was in 1869 unanimously re-nominated for another 
term of six years as supreme judge of the state, and re-elected 
without any considerable opposition. But before he quali- 
fied under his second election, and while he was holding the of- 
fice of chief justice of the supreme court, he was nominated by 
the President and confirmed by the senate, to be the Circuit 
Judge of the United States for the Eighth Judicial Circuit, 
embracing the great states of Minnesota, Iowa, Nebraska, 
Missouri, Kansas and Arkansas. During the time he was on 
the supreme bench of the state, he commenced collecting 
data for a work on Municipal Corporations. Having become 
bound to the publishers to prepare the treatise, he was com- 
pelled to write out the book after his accession to the federal 
bench. And, wonderful as it may seem, this last work was 
written, every word by his own hand, on the circuit and in the 
brief vacation time of two years. His only assistant was his 
wife, who arranged the manuscript. It had an extraordinary 
sale. The first edition of 2,500 copies, published in the 
year 1872, was exhausted in a few months, and the second 
edition, expanded into two volumes, is already nearly gone. 
Judge Dillon is possessed of excellent health and great power 
of endurance, and has a capacity for the rapid discharge of 
the duties of his place. He never missed a term of court 
from illness during the seventeen years of his judicial life. 
His opinions on the state supreme bench may be found in the 
twelve volumes of Iowa reports, from Volume 15 to Volume 
28. , During this period the judges adopted and rigidly main- 
tained the habit of consulting thoroughly upon every case 
before the opinion was written. These consultations extended 
to an agreement upon the facts of the case, upon the judg- 
ment to be rendered, and upon the grounds on which the 
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judgment should be placed. This system of voluntarily en- 
forced discipline could not fail to be productive of import- 
ant results. During this period, that bench, filled by such 
men as Mr. Justice Miller, now of the Supreme Court of 
the United States, Hon. George G. Wright, late Uni- 
ted States Senator, and the subject of this sketch, the 
Supreme Court of Iowa was truly a great court, and 
its decisions acquired a high standing throughout the 
Union, and carried with them the weight which attaches 
to the consideration of the fact that an opinion which pur- 
ported to be the opinion of the court was indeed so, and not 
the opinion of a single judge. Some of the most careful 
work of Judge Dillon’s judicial life is embodied in these re- 
ports ; but his fame undoubtedly rests more upon his legal 
writings than on his judicial labors. Judge Dillon has often 
expressed surprise at this; but it is not a matter of surprise, 
when we reflect that the same fate has attended the fame of 
several of his great predecessors. Thus, Chancellor Kent, 
the founder of equity jurisprudence in America, is known in 
America principally, and in England entirely, through his 
great commentaries, and not through the reports of his ad- 
mired judgments. The writings of Mr. Justice Story are 
constantly admired and quoted in England, while the judg- 
ments of the great Chief Justice, who sat with him on the 
Supreme Bench of the United States, are almost unheard-of 
in that country. 

In the fall of 1873 Judge Dillon suggested to the publishers 
of this JouRNAL the desirability of having a first-class law 
journal published in the Mississippi valley. This suggestion 
resulted in establishing the CENTRAL Law JourNAL, of which, 
after much hesitancy, he was induced to assume the editorial 
charge. The general plan of the JouRNAL was sketched by 
Judge Dillon, and much of the matter was for a time con- 
tributed by him; but in the multitude of his official duties, 
he found himself unable to give to its supervision that atten- 
tion which it necessarily exacted of him, and at the end of 
the first year he committed the management of it to his as- 
sociate, the present writer. We may here take occasion to 
express our grateful acknowledgment of the uniform kindness 
and courtesy which we received at his hands during the period 
we were thus associated with him, and to express the con- 
viction that while his public reputation rests upon his jurid- 
ical writings and published judgments, his memory will be 
longest cherished by those who have known him more in- 
timately, and especially by the younger members of the bar 
who have practiced in his courts, for that uniform sweetness 
of temper and goodness of heart which seems never to for- 
sake him under the most trying circumstances. 

In his present place Judge Dillon has held thirteen terms 
of court every year, for the last six years, in seven judicial dis- 
tricts and six states. His annual travel in hiscircuit to these 
various terms is over 10,000 miles. In addition to his other 
labors he has edited and published two volumes of Circuit 
Court Reports, mostly his own opinions, and Volume three is 
now in press. He also delivers each winter, a course 
of lectures on Medical Jurisprudence, to the combined 
law and medical classes of the Iowa State University. In 
the spring of 1875 he was urged by Mr. Justice Miller, from 
considerations of health, to cease work and rest by going to 
Europe—that eminent and kind-hearted judge offering to do, 





meanwhile, Judge Dillon’s circuit duty. Accordingly, in May 


he went, and visited the principal countries of Europe. While 
there, he was elected a member of the Association for the 
Reform and Codification of the Law of Nations, and in Sep- 
ember he attended the third annual conference of that emi- 
nent body of men, which was held at the Hague. In Oc- 
tober he returned in full health, and in four days he was in 
his courts, pressing forward into the life of toil which lay 
before him. 

In 1853, Judge Dillon married a daughter of Hon, Hiram 
Price of Davenport. He has two sons and two daughters. 
His oldest son, Hiram Price Dillon, graduated last summer 
at the law school of the University of Iowa, and is now a 
member of the Davenport bar and bids fair to travel worth- 
ily in the steps of his father. 

Struggling up thus in early youth against adversities such 
as conquer most men, Judge Dillon has, by an honest, la- 
borious and loving devotion to the profession of his choice, 
succeeded at avery early age in placing his fame upon a 
foundation both brilliant and enduring. His life may be 
pointed to as a model worthy of imitation by the youth of 
our country ; and we trust that in sending his portrait as a 
New Year’s gift to our readers, and in writing this hasty and 
imperfect sketch, we may have contributed in some small de- 


gree to. 
Keep his name before the public eye, 
Whose life were the best model for our sons, 








Validity of Parol Promise to Accept—By what Law 
Governed. 


SCUDDER v. UNION NATIONAL BANK. 


Supreme Court of the United States, October Term, 1875. 


Conflict of Laws—Parol Promise to Accept.—The validity of a parol promis¢ to 
accept a bill of exchange must be tested by the law of the place where such promise to 
accept is made. Thus, under the laws of Illinois, a parol promise to accept a bill of ex 
change is valid and is an acceptance thereof. Therefore, where a member of a firm doing 
business in Saint Louis, Missouri, being in Chicago, Illinois, agreed by parol to accept 
a bill of exchange drawn on his house in Saint Louis, such agreement was valid, and 
rendered his house liable for payment thereof. 

Argumentr. Conflict of Laws.—Matters bearing upon the execution, the inter- 
pretation and the validity of a contract, are determined by the law of the place where 
the contract is made. Matters connected with its performance are regulated by the law 
prevailing at the place of performance. Matters respecting the remedy, such as the 
bringing of suits, admissibility of evidence, statutes of limitations, etc., depend upon 
the law of the place where the suit is bronght. 

Argument 2. Parol Acceptance.—It is a sound principle of morality, which is 
sustained by well-considered decisions, that one who promises another, either in writing 
or by parol,that he will accept a particular bill ofexchange,and thereby induces him to ad- 
vance his money upon such bill, in reliance upon his promise, shall be held to make good 
his promise. The party advances his money upon an original promise, upon a valuable 
consideration, and the promissor is, upon principle, bound to carry out his undertaking. 
Whether it shall be held to be an acceptance, or whether he shall be subjected to dama- 
ges for a breach of his promise to accept, or whether he shall be held to be estopped 
from impeaching his word, is a matter of form merely. The result in either event, is to 
compel the promissor to pay the amount of the bill with interest. 


Mr. Justice Hunt delivered the opinion of the Court. 
na * * * 


* x * * * 


Upon the merits, the case is this: The plaintiff below sought 
to recover from the firm of Henry Ames & Co., of St. Louis, 
Missouri, the amount of a bill of exchange, of which the follow- 
ing is a copy, viz: 

“* $8,125.00 CuicaGo, Fuly 7, 1871. 

** Pay to the order of Union National Bank eight thousand one 
hundred and twenty-five dollars, value received, and charge it to 
the account of LELAND & HARBACH, 

“To Messrs. Henry Ames & Co., St. Louis, Mo.” 

By the direction of Ames & Co., Leland & Harbach had bought 
for them and, on the 7th day of July, 1871, shipped to them at St. 
Louis 500 barrels of pork, and gave their check on the Union bank 
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_ to Hancock, the seller of the same, for $8,000. Leland & Harbach 


7 


then drew the bill in question and sent the same by their clerk to 
the Union National Bank (the plaintiff below) to be placed to their 
credit. The bank declined to receive the bill unless accompanied 
by the bill of lading or other security. The clerk returned and 
reported accordingly to Leland & Harbach. One of the firm then 
directed the clerk to return to the bank and say that Mr. Scudder, 
one of the firm of Ames & Co. (the drawees), was then in Chi- 
cago and had authorized the drawing of the draft; that it was 
drawn against 500 barrels of pork that day bought by Leland & 
Harbach for them and duly shipped to them The clerk returned 
to the bank and made this statement to its vice-president, who there- 
upon, on the faith of the statement that the bill was authorized by 
the defendants, discounted the same, and the proceeds were placed 
to the credit of Leland & Harbach. Out of the proceeds the check 
given to Hancock for the pork was paid by the bank. The direc- 
tion to inform the bank that Mr. Scudder was in Chicago and had 
authorized the drawing of the draft was made in the presence and 
in the hearing of Scudder, and without objection by him. 

The point was raised in various forms upon the admission of 
evidence, and by the charge of the judge, whether, upon this state 
of facts, the firm of Ames & Co., the, defendants, were liable to 
the bank for the amount of the bill. The jury. under the charge 
of the judge, held them to be liable, and it is from the judgment 
entered upon the verdict that the present writ of error is brought. 
The question is discussed in the appellant's brief, and properly, 
as if the direction of the clerk had been given by Scudder in per- 
son. The jury were authorized to consider the direction in his 
name, in his presence and hearing, without objection by him, as 
made by himself The objection relied on is that the transaction 


. amounted at most to a parol promise to accept a bill of exChange 


then in existence. 
the defendants. 

The suit to recover upon.the alleged acceptance, or upon the re 
fusal to accept, being in the State of Illinois, and the contract hav- 
ing been made in that state, the judgment is to be given according 
to the law of that state. The law of the expected place of per- 
formance, should there be a difference, yields to the ex fori and 
the ex loci contractus. 

In Wharton on Conflict of Laws, 2 401 Z, the rule is thus laid 
down: “Obligations, in respect to the mode of their solemniza- 
tion, are subject to the rule /ocus regit actum; in respect to their 
interpretation, to the /ex /oci contractus ; in respect to the mode of 
their performance, to the law of the place of their performance, 
But the /ex fori determines when and how such laws, when foreign, 
‘are to be adopted, and in all cases not specified above supplies 
the applicatory law.” (Miller v. Tiffany, 1 Wall. 310; Chapman 
v. Robertson, 6 Paige, 634; Andrews v. Pond, 13 Peters, 78; 
Lamesse v. Baker, 3 Wheat., 147; Adams v. Robertson, 37 III. 
R. 59; Ferguson v. Fuffe, 8 C. & F., 121; Bain v. Whitebarre 
R. C. 3 H. L, Cas. 1; Scott v. Pilkington, 15 Abb. P. R. 280; 
Story Conflict Laws, 203 ; 10 Wheaton, 383. 

The rule is often laid down that the law of the place of perform- 
ance governs the contract. 

Mr. Parsons, in his treatise on notes and bills, used this language: 
“¥ a note or bill be made payable in a particular place, it is to 


It is insisted that such : promise does not bind 


. be treated as if made there, without reference to the place at which 


it is written or signed or dated.” p. 324. 

For the purposes of payment, and the incidents of payment, this 
is a sound proposition. Thus the bill in question is directed to 
parties residing in St. Louis, Mo., and contains no statement 
whether it is payable on time or at sight. It is in law a sight draft. 
Whether a sight draft is payable immediately upon presentation, 
or whether days of grace are allowed, and to what extent, is dif- 
ferently held in different states. The law of Missouri, where this 
draft is payable, determines that question in the present instance. 

The time, manner, and circumstances of presentation for ac- 
ceptance or protest, the rate of interest when this is not specified 





in the bill, (Young v. Harris, 14 B. Monroe, 556; Perry v. Ains- 
worth, 22 Barb., 118,) are points connected with the payment of 
the bill, and are also instances to illustrate the meaning of the rule, 
that the place of performance governs the bill. 

The same author, however, lays down the rule that the place of 
making the contract governs as to the formalities necessary to the 
validity of the contract. (p. 317.) Thus, whether a contract shall 
be in writing, or may be made by parol, is a formality to be deter- 
mined by the law of the place where it is made. If valid there, 
the contract is binding, although the law of the place of perform- 
ance may require the contract to be in writing. Dacosta v. 
Hatch, 4 Zabriskie, 319. 

So when a note was endorsed in New York, although drawn and 
made payable in France, the endorsee may recover against the 
payee and endorser upon a failure to accept, although by the 
laws of France such suit cannot be maintained until after default 
in payment. Aymar v. Shelden, 12 Wend. 439 

So if a note, payable in New York, be given in the State of Illi- 
nois for money there lent, reserving ten percent. interest, which is 
legal in th t state, the note is valid, although but seven per cent. 
interest is allowed by the laws of the former state. Miller v. Tif- 
fany, 1 Wall., 310; Depeauv Humphrey, 20 Howard, 1 ; Chapman 
v. Robertson, 6 Paige 624; Andrews v. Pond. 13 Peters 65. 

Matters bearing upon the execution, the interpretation, and the 
validity of a cntract, are determined by the law of the place 
where the contract ismade. Matters connected with its perform- 
ance are regulated by the law prevailing at the place of perform- 
ance. Matters respecting the remedy, such as the bringing of 
suits, dmissibility of evidence, statutes of limitation, depend upon 
the law of the place where the suit is brought. 

A careful examination of the well-considered decisions of this 
country and of England will sustain these positions. 

There is no statute of the State of Illinois that requires an accept- 
ance ofa bill of exchange to be in writing or that prohibits a parol 
promise to accept a billof exchange. On the co ‘trary a parol ac- 
ceptance and a parol promise to accept are valid in that state, and 
the decisions of its highest court hold that a parol promise to accept 
a bill is an acceptance thereof. If this be so, no question of juris- 
diction or of conflict of laws arises. The contract to accept was 
not only made in Illinois, but the bill was then and there actually 
accepted in Illinois, as perfectly as if Mr. Scudder had written an 
acceptance across its face and signed thereto the name of his firm, 
The contract to.accept the bill was not to be performed in Missouri. 
It had already by the promise been performed in Illinois. The 
contract to pay was, indeed, to be performed in Missouri, but that 
was a different contract from that of acceptance. Nelson v. First 
Nat. Bk., 48 Ill, 39; Mason v. Dousey, 35 Ill. 424; Jones v. Bank, 
34 Ill. 319. 

Unless forbidden by statute, it is the rule of law generally that a 
promise to accept an existing bill isan acceptance thereof, whether 
the promise be in writing or by parol. Wynne v. Raikes, 5 East, 
514; Bk. of Ireland v. Archer, 11 M. & W., 383; How v. Loring, 
24 Pick. 254; Ward v. Allen, 2 Met., 53; Bk v. Woodruff, 34, 
Vt 92; Spalding v. Andrews, 12 Wright, 411; Williams v. 
Winans, 2 Green (N. J.), 309; Storer v_ Logan, g Mass. 56; Byles 
on Bills, 4 149; Barney v. Withington, 37 N. Y..112; see the 
Illinois cases cited supra. 

Says Lord Ellenborough, in the first of these cases, ‘‘A promise 
to accept an existing bill is an acceptance. A promise to pay it, 
is also an acceptance. A promise, therefore, to do the one or the 
other, z. ¢., to accept or certainly pay, cannot be less than an ac- 
ceptance.” 

In Williams v. Winans, supra, Ch. J. Hornblower says: ‘‘ The 
first question is whether a parol acceptance of a bill will bind 
the acceptor, and of this there is at this day no room to doubt. 
The defendant was informed of the sale and that his son had 
drawn an order on him for $125, to which he answered it was all 
righj ; he afterwards found the interest partly paid and the evi- 
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dence of payment endorsed-upon it in the handwriting of the de- 
fendant. These circumstances were proper and legal evidence 
from which the jury might infer an acceptance.” 

It is a sound principle of morality, which is sustained by well- 
considered decisions, that one who promises another, either in writ- 
ing or by parol, that he will accept a particular bill of exchange and 
thereby induces him to advance his money upon such bill, in reli- 
ance upon his promise, shall be held to make good his promise. 
The party advances his money upon an original promise, upon a val- 
uable consideration, and the promissor is, upon principle, bound 
to carry out his undertaking. Whether it shall be held to be an 
acceptance, or whether he shall be subjected in damages for a 
breach of his promise to accept, or whether he shall be held to be 
estopped from impeaching his word, is a matter of form merely. 
The result in either event is to compel the promissor to pay the 
amount of the bill with interest. Townley v. Sumdel, 2 Peters, 
170; Boyce v. Edwards, 4 Ib. 111; Goodrich v. Gordon, 15 Johns. 
6; Scott v. Pilkington, 15 Ab. P. R., 280; Williams v. Winans, 
2 Green (N. J.), 389. 

These Principles settle the present case against the appellarits. 

It certainly does not aid their case that after assuring the bank, 
through the message of Leland & Harbach, that the draft was 
drawn against produce that day shipped to the drawees, and that 
it was drawn by the authority of th: firm (while in fact the pro- 
duce was shipped to, and received and sold by them), and that the 
bank in reliance upon this assurance discounted the bill, Mr. Scud- 
der should at once have telegraphed his firm in St. Louis to delay 
payment of the draft, and by a subsequent telegram should have 
directed them not to pay it. 

The judgment must be affirmed. 





Railway Management—Liability for refusing to 
Stop Train to discharge Passenger. 


PITTSBURGH, CINCINNATI AND ST. LOUIS RAILWAY 
CO. v. NUZUM.* 


Supreme Court of Indiana, May 12, 1875. 


Hon. SAMUEL H. Buskirk, Chief Justice. 
‘« JOHN PETTIT, 
‘* ALEXANDER C. DOWNEY, 
«James L. WoRDEN, 

‘ Horace P. BIDDLE, 


| 
Justices. 


1. Railway Management—Carrying Passengers—Right of Passenger to 
be put off at Station for which he purchases Ticket.—If a person purchases a 
ticket for a particular railway train, and at the time is informed by the ageut of the 
company that the train will stop at the station for which such ticket is purchased, he 
will have a right to take passage on such train, and it will become the duty of the 
person in charge of such train to allow him an opportunity of leaving the train at such, 
Station; and if, under such circumstances, the person in charge of such train does not 
stop the train at such station, but carries him on to anotherstation, he may recover dam- 
ages of the company. 

2. But if the person purchased the ticket without peing so informed, 
and got upon a train which by the regulations of the railway company was not allowed 
to stop at the station for which his ticket was purchased (there being two daily trains 
which did stop there), such passenger could not require the conductor to stop the train 
at such station, and could not recover damages for being carried beyond it. 

3- The Duty of Railway Companies in such Cases.—It is the 
duty of a railway company to the public to run its trains according to its regulations. 
These cannot be infringed to accommodate a single passenger. It is the duty of each 
passenger to inform himself when, where and how he can go or stop, according to the 
regulations of the company’s trains, and if he make a mistake which is not induced by 
the company’s agent, he has no remedy. 


Appeal from the Grant Circuit Court. 











BIDDLE, J., delivered the opinion of the court. 

The complaint in this case alleges that the appellant was the 
owner of a railroad line running from Columbus, Ohio, with its 
cars and locomotives, to Chicago, Illinois, by the way of Union 
City, Marion, Sweetzer, Xenia, and Logansport, and over and 





* For the opinion of the court in this case, we are indebted to C. A. Beecher, 
Esq., of the St. Louis Bar. 





upon which the appellant, as a common carrier, carried passen- 
gers and baggage; that the appellee purchased a ticket for a first- 
class passage in said cars, along said railroad, from Union City 
to Sweetzer, on the night passenger train; that he was received 
into said cars on said train to be so carried; that the appellant, 
though requested to do so, refused to stop the train at Sweetzer 
and allow the appellee to get off of the car, although the con- 
ductor took up said ticket for said passage ; that in consequence of 
such refusal, the appellee was carried on westward to Xenia, the 
next station west of Sweetzer, where he was landed between mid- 
night and daylight, and was compelled to goto a hotel to lodge 
and remain until 8 o'clock next day, before he could return to 
Sweetzer ; that he was thus put to much expense, delay, etc., where- 
fore, etc., all of which is properly alleged. 

The complaint was answered by three paragraphs. Issues were 
formed on the first and second paragraphs of the answer. The 
third paragraph, admitting that the appellant was a carrier over the 
road as alleged, the purchase of the ticket, etc., averred that itran 
two daily trains from Union City to Sweetzer, which trains always 
stopped at Sweetzer, and also ran a through train from Columbus, 
Ohio, to Chicago, Illinois, which, by the rules and regulations gov- 
erning said railroad, was not allowed to stop at Sweetzer; that 
when said ticket was taken up, the appellee was informed by the 
conductor that the train he was on was not allowed to stop at 
Sweetzer; that he, the appellee, would have to get off at Marion, 
the first station east of Sweetzer, or go on to Xenia, the next sta- 
tion west of Sweetzer; that the appellee voluntarily passed on to 
Xenia, and got off at that station ; with some other averments not 
material to the question raised. To this paragraph the appellee 
replied that he purchased the ticket expressly for the train on 
which he took passage; that it was fhe first train which ran to 
Sweetzer after he purchased his ticket; that he had no knowl- 
edge that the train would not stop at Sweetzer; but, on the con- 
trary, avers that, he was informed by said appellant at the time he 
so purchased said ticket, that said train would stop at said station 
of Sweetzer, and allow him to leave the same, etc. To this para- 
graph of reply the appellant demurred for want of alleged facts. 
The demurrer was overruled by the court below, exceptions taken, 
and error assigned in this court. We do not think the court erred 
in this If the appellee expressly purchased the ‘ticket for that 
train, and at the time was informed by the appellant that the 
train would stop at the station (Sweetzer), he had a right to take 
passage on it, and it became the duty of the appellant to allow him 
to leave the train at that place. ; 

A trial by jury was had, verdict for appellee, motion for a new 
trial overruled, exceptions, appeal. The evidence, instructions re- 
fused, and instructions given, are all properly before,us. 

At the request of the appellee, the court instructed the jury as 
follows: ‘If the jury find that the plaintiff purchased a ticket 
for Sweetzer, and the train in which he entered was the first train 
that was due after the purchase, he had a right to enter on that 
train, unless he was informed that that train would not stop at 
Sweetzer, before he entered the train.’”’ There was evidence tend- 
ing to prove the facts alleged in the third paragraph of answer. In 
view of this, we think the instruction was wrong. It amounted to 
saying to the jury, that notwithstanding the appellant ran twa 
daily trains which stopped at Sweetzer, yet if the train upon which 
the appellee took passage, was the first one due at Union City after 
he purchased his ticket, the appellant was bound to have it stop- 
ped at Sweetzer, to allow the appellee to get off, although by the 
regulations of the appellant that train was not allowed to stop at 
that station. Under such circumstances the appellant was not 
bound to stop its train at Sweetzer. It was the duty of the appel- 
lant to the public to run its trains according to its regulations. 
These could not be infringed to accommodate a single passenger. 
It was the duty of the appellee to inform himself when, where, 
and how, he could go or stop, according to the regulations of the 
appellant’s trains, and if he made a mistake, which was not in- 
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duced by the appellant, hehas no remedy. Cheney v. The Bos- 
ton and Maine R. R.Co., 11 Metcalf, 121; Boston and Lowell 
R. R. Co. v. Proctor, 1 Allen, 267 ; Johnson v. The Concord R. 
R. Co. 46 N. H. 213, and The Cleveland, etc., R. R. Co. v. Bar- 
tram. 

A railroad company is not bound to stop and allow a passenger 
to get off, except at aregular station, or stopping place. The Col- 
umbus, etc., R. W. Co. v. Powell, 40 Ind. 37. 

The appellant moved the court to instruct the jury as follows: 
“If the jury find that at the time the plaintiff entered the car of 
the defendant, to be conveyed from Union City to the station 
Sweetzer, and at the time he purchased of the defendant a ticket, 
entitling him to such conveyance, said station of Sweetzer was not 
a regular stopping place for said train, and had not been for more 
than one month before that time, and you further find-that the de 
- fendant had one or more other daily trains passing over said road 
that did stop regularly at Sweetzer, then it was the plaintiff's own 
misfortune that he got upon the wrong train, and he can not re- 
cover.” This instruction was refused. We think this instruction 
states the law that governs the case, even tenderly expressed to- 
wards the appellee, and as there was evidence before the jury to 
which it was applicable, it was error to refuse it. See authorities 
cited supra, 

There is a point raised in the record upon the admission of cer- 
tain evidence, which is not clear to us, and as it may not arise in 
another trial, we leave it an open question. 

The judgment is reversed, cause remanded, with instructions to 
grant the motion for a new trial, and for further proceedings ac- 
cording to this opinion. 





Writs of Error from United States Supreme Court 
to State Courts. 


LONG £7 AL. v. CONVERSE ET AL? 
Supreme Court of the United States, October Term, 1875. 


A contest arose between a receiver of a railway company appointed by a state court 
and the plaintiffs in error, for the possession of certain bonds and coupons which the 
latter held, claiming them as their own. At the time of this contest the railway com- 
pany had been adjudged bankrupt by the federal court sitting in the same state, and 
assignees had been appointed. The state court madea decree requiring the plaintiffs in 
etror to deliver up the securities to the receiver. To this decree the assignees in bank- 
ruptcy consented. To reverse this decree the present writ of error is brought. //e/d, 
that this is not a case “‘ where any right, title, privilege or immunity is claimed under” 
any statute of the United States, within the meaning of 2 709 of the Revised Statutes, 
and that the case must be dismissed for want of jurisdiction. [Acc., Owing’s Lessee 
v. Norwood, 5 Cranch, 344; Montgomery v. Hernandez, 12 Wheat. 129 ; Henderson 
v. Tennessee, 10 How. 311; Hale v. Gaines, 22 How. 149, 160; Verden v. Coleman, 1 
Black, 472.] 

In error to the Supreme Judicial Court of the State of Massa- 
chusetts. 
Mr. Chief Justice WAITE delivered the opinion of the court. 


On the 2oth of July, 1870, a bill was filed in the Supreme Judici- 
cial Court of Massachusetts for the foreclosure of a mortgage exe- 
cuted by the Boston, Hartford and Erie Railroad Company, to 
secure the payment of certain bonds. The bill prayed a sale of 
the mortgaged property and the appointment of receivers. Henry 
N. Farwell was named as one of the defendants, he being one of 
the trustees under the mortgage, and also one of the directors of 
the company. Process was served upon him July 21, 1870. 

On the 2d of August, 1870, an order was made appointing receiv- 
ers, with authority to take possession of all the property of the rail- 
road company, including all moneys, credits, choses in action, evi- 
_ dences of debt, books, papers, and vouchers. 

On the 1st of March, 1871, the railroad company was adjudged 
a bankrupt by the District Court of the United States for the Dis- 
- trict of Massachusetts, and on the 18th of the same month an as- 
signment of its property, according to the provisions of the bank- 
rupt act, was made to Charles S. Bradley, Charles L. Chapman, 
‘ and George M. Barnard, as assignees. This assignment was made 


‘ 





to include all the property of which the company was possessed 
on the 21st of October, 1870. 

On the 20th of September, 1871, the receivers of the railroad 
company filed in the supreme judicial court, their petition against 
George W. Long and John C. Watson, alleging, in substance, that 
when the order appointing them receivers was made, Farwell had 
in his possession, as one of the officers of the railroad company, cer- 
tain coupons of bonds of the Hartford, Providence and Fishkill 
Railroad Company, and of bonds of the city of Providence, which 
were the property of the Boston, Hartford and Erie Railroad 
Company, and which, by the decree, he was ordered to deliver to 
them ; that the railroad company had no right to sell or transfer 
the coupons or put them in circulation; that he had no right to the 
coupons or their possession; that notwithstanding this he had, 
subsequent to their appointment as receivers, transferred to Long 
and Watson five hundred of the coupons of the bonds of the city 
of Providence; and that Long and Watson, at the time, had full 
knowledge of the rights of the railroad company, and that Farwell 
had no power or authority to make the transfer. 

The petitioners asked that Long and Watson might be ordered 
to deliver the coupons t@them, and restrained from collecting the 
money due thereon. 

Long and Watson answered the petition, denying that Farwell, 
at the time of the appointment of the receivers, held the coupons 
in trust for the railroad company, and averring that he held them 
as collateral security for a debt owing to him by the Hartford, 
Providence, and Fishkill Railroad Company. Having no knowl- 
edge whether the Boston, Hartford and Erie Railroad Company had 
authority to sell the coupons or put them in circulation, they left 
the petitioners to make such proof of that fact as they might deem 
material. They admitted the transfer to them by Farwell, after the 
appointment of the receivers, but denied any knowledge of the 
rights of the railroad company, and averred that they purchased 
them from Farwell in good faith, believing that he had the right to 
make the transfer. 

Subsequently, on the 27th of June, 1872, they filed an amend- 
ment to their answer, setting up the bankruptcy of the of rail- 
road company and the assignment to the assignes, and con- 
cluding as follows: ‘‘ Wherefore these respondents submit that the 
said petitioners had not, at the date of the filing of said petition, if 
they ever had, any right to the possession of any of the property 
of the said Boston, Hartford and Erie Railroad Company, and par- 
ticularly to the possession of the coupons in said petition alleged 
to be the property of the said company and in the possession 
of these respondents.” 

The cause was referred to a special master. Upon the coming 
in of his report exceptions were filed, and at the April term, 1872, 
an entry was made on the docket of the court, as follows: ‘ Plain- 
tiffs’ exceptions sustained. Decree for the receivers upon the evi- 
dence reported.”’ The cause was then continued. On the 28th of 
August, 1872, the assignees in bankruptcy filed in the cause a pa- 
per addressed to the court, in which they represented that, ‘‘ hav- 
ing read * * * the proposed decree of this court against 
George W. Long and John C. Watson, ordering them to surren- 
der and deliver up to the receivers the coupons of the bonds of 
the city of Providence described in the petition agairist them, we 
do assent to said decree and to the delivery of the coupons to the 
receivers, as therein ordered.” 

Afterwards, on the 5th of May, 1873, a decree in form was entered 
by the court, in which it was “ found as a matter of fact, and further 
ordered, adjudged and decreed, that the respondents, George W. 
Long and John C, Watson, took the interest coupons sought in 
this petition to be recovered of them, to-wit, etc., under circum- 
stances which preclude said Long and Watson from claiming the 
right of holders for value in good faith, and that, as against the 
petitioners in said petition, said Long and Watson acquired no bet- 
ter title to said coupons than Henry N. Farwell himself had, and 
that said Farwell had no right or title to the same, and that the 
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right to the possession of, and the title to said coupons are now in 
the petitioners, * * * notwithstanding the amended answer of 
said defendants and the alleged adjudication in bankruptcy and 
subsequent assignment made therein.’’ Thereupon, it was further 
decreed that the receivers recover of Long and Watson the money 
which it appeared they had collected during the pendency of the 
suit from the city of Providence, upon the coupons received by 
them from Farwell. 

To reverse this decree the present writ of error has been pros- 
ecuted, 

Our jurisdiction in this case depends upon the effect to be given 
to that provision of the judiciary act (Rev. Stat., 709) which au- 
thorizes this court to re-examine the decisions of the highest court 
of a state in certain cases, ‘‘ where any title, right, privilege orim- 
munity is claimed under” any statute of «he United States. 

Long and Watson did not claim under the assignees in bank 
ruptcy, They set up the title of the assignees, not to protect their 
own, but to defeat that of the receivers. They claimed adversely 
to both the receivers and assignees. They did not even allege 
that the assignees had ever attempted to assert title. The contest 
was one originally for the possession of certain papers. The de- 
cree for money was given, because, pending the suit, the papers 
sought for had been exchanged for money, and the receivers were 
willing to accept the exchange. In the absence of the assignees 
from the case, the decree could have no effect upon their title to 
the coupons or money, If, when the demand was made upon 
Long and Watson by the receivers, they had surrendered the 
coupons, that surrender would have been a complete defence to 
a future action by the assignees, inasmuch as they had not before 
that time asserted their claim, either by demand or notice. The 
title of the assignees to the property would not have been defeated 
by the transfer. Whatever rights they had against Long and Wat- 
son could be enforced by an appropriate proceeding against the 
receivers. The whole effect of the surrender, so far as the assign- 

es were concerned, was to transfer the custody of the property 
from Long and Watson to the receivers. In this case the transfer 
was not voluntary, but in pursuance of a decree rendered by a 
court of competent jurisdiction, with the assent of the assignees. 
Under such circumstances it is not easy to see how the assignees 
can proceed further against the parties who have only obeyed the 
commands of the court. Clearly their remedy, if they have any, 
is against the property in the hands of the receivers. 

The second section of the act of 1867 (14 Stat. 485), which was 
in force when this writ of error was brought, and which has been 
substantially re-enacted in the revised statutes (Sec. 709), differs 
only from the 25th section of the judiciary act of 1789, so far as 
the provision now under consideration is concerned, in the substi- 
tution of the word ‘‘immunity”’ for ‘‘exemption"’ In the old act 
the words were “‘ title, right, privilege, or exemption ;”’ in the last, 
“title, right, privilege, or zazmunity.”’ This does not materially 
affect the rights of the parties in the present case. The words 
when used in this connection, and applied to the circumstances of 
this case, have substantially the same meaning. 

The construction of this provision in the act of 1789, came be- 
fore this court for consideration as early as 1809, in the case of 
Owing’s Lessee v. Norwood, 5 Cranch, 344. That was an action 
of ejectmentin a state court. The defendant, being in possession, 
set up an outstanding title in a third person under atreaty. The 
writ of error from this court was dismissed for want of jurisdiction. 
In the progress of the argument Chief Justice Marshall used this 
language: ‘“‘ Whenever a right grows out of, or is protected by a 
treaty, it is sanctioned against all the laws and decisions of the 
states, and whoever may have this right, itis to be protected. But 
if the person's title is not affected by the treaty, if he claims noth- 
ing under a treaty, his title can not be protected by atreaty. If 
Scarth or his heirs had claimed it would have been a case arising 
under a treaty. But neither the title of Scarth nor of any person 
claiming under him can be affected by the decision of this case,” 





In Montgomery v. Hernandez, 12 Wheat, 129, a suit was brought 
in a state court by parties beneficially interested in a bond given 
to the United States by a marshal to secure the faithful performance 
of his official duties. The suit was in the names of the benefici- 
aries and not in that of the United States for their use. It was in- 
sisted that there could be no recovery, because the action should 
have been prosecuted in the name of the United States, and this 
was assigned for error in this court. But it was said “the plaintiff 
in error did not and could not claim any right, title, privilege, or 
exemption by or under the marshal’s bond or any act of Congress 
giving authority to sue the obligors for a breach of the condition,” 
and that the court had no jurisdiction of the case on that ground. 
Again, the same question was presented and elaborately ar- 
gued in Henderson v. Tennessee, 10 How. 311, decided in 1850. 
That also was an action of ejectment in a state court, in which the 
defendant set up an outstanding title in a third person, under an 
Indian treaty, and there, too, the writ was dismissed. In delivering 
the opinion of the court, Chief Justice Taney said: “ It is true, the 
title set up in this case was claimed under a treaty. But to give 
jurisdiction to this court the party must claim the right for himself, 
and not for a third person in whose title he has no interest-> * * 
* * The heirs of Miller appear to have no interest in this suit, 
nor can their rights be affected by the decision. The judgment in 
this case is no obstacle to their assertion of their title in another 
suit brought by themselves or any person claiming a legal title un- 
der them.”’ To the same effect are Hale v. Gaines, 22 How. 149, 
160, and Verden v. Coleman, 1 Black, 472. This must be consid- 
ered as settling the law in this class of cases. And it seems to be 
decisive of this case. Long and Watson claim no title, right, 
privilege or immunity under the bankrupt law. Their obligation 
to account for the coupons in their hands is not discharged by the 
faw. The title of the assignees can not be affected by the decree 
except through their consent. It follows, therefore, that this case 
must be dismissed for want of jurisdiction. 

NoTE—The above opinion is interesting as illustrating what is a case or 


right “arising wader the laws of the United States."—[Ep. Cent. LAW 
Jour.] 





Right of the Government to Retain Money due the 
Union Pacific Railroad Companny for Transporta- 
tion. 


THE UNITED STATES v. THE UNION PACIFIC RAILROAD 
COMPANY. 


Supreme Court of the United States, October Term, 1875. 


1. Case in Judgment.—Construing the charter of the Union Pacific Railroad Com- 
pany, and the amendatory act of 18€4, it is held that the United States may retain but 
one-half of the compensation due said company for the transportation of the mails, mil- 
itary and Indian supplies, for the purpose of reimbursing itself for the interest paid by 
jt on bonds issued to said company to aid in the construction of its railroad and telegraph 
lines ; and must pay the other half to the company. 

2. Argumen s :—Set-off—Causes of Statutory Construction.—1. The gen- 
eral right of set-off does not exist in favor of the government in this case, it being exclu- 
ded by the manifest import ofthe act of Congress under consideration. 2. In constru- 
ing a statute, it is proper to recurto the history of the times when it was passed, and 
this is frequently necessary, in order to ascertain the reason as well as the meaning of 
particular provisions init. 3. The rule that the title of an act of Congress can have 
little influence in determining its meaning, does not apply to a case like the present, 
where the title seems to have been a matter of special consideration by Congress. 4. In 
construing a statute, all latitude must submit to the restriction that the words of the 
statute may dear the sense which is sought to be attributed to them. 5. In construing 
a statute, a court can not go into an argument upon the consequences which may follow 
its decision. When it has declared the meaning of the statute, its duty is at an end. 


Appeal from the Court of Claims. 

Mr. Justice Davis delivered the opinion of the court. 

The Union Pacific Railroad Company, conceding ‘the right of 
the government to retain one-half of the compensation due to it for 
the transportation of the mails, military and Indian supplies, and 
apply the same to reimburse the government for interest paid-by 
it on bonds issued to the corporation to aid in the construction of 
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its railroad and telegraph lines, seeks to establish by this suit its 
right tothe other moiety. The United States, on the other hand, 
having paid interest on these bonds in excess of the sums credited 
to the company for services rendered by it, insists upon its right to 
withhold payment altogether. One of the grounds on which this 
right of retention is sought to be maintained is by reason of the 
general right of set-off. It is true this right, as a general propo- 
sition, exists in the government, and is commonly exercised by it 
when settling with those having claims against it. But, mani- 
festly, the rules applicable to ordinary claimants for services ren- 
dered the United States do not apply to this controversy. The 
bonds in question were issued by the United States, in pursuance 
of a scheme to aid in the construction of a great national highway ; 
in themselves they do not import any obligation on the part of 
the corporation to pay, and whether, when the United States have 
paid interest on them an obligation arises on the part of the* cor- 
poration to refund it, depends wholly on the conditions on which 
the bonds were delivered to the corporation and received by it. 

‘These conditions are embodied in the legislation of Congress on 
the subject ; and if, on a fair interpretation of this legislation, the 
corporation is found to be now a debtor to the United States, the 
deduction for interest paid on the bonds can be lawfully made. 
But if the converse of this proposition is ascertained to be true, 
the government can not rightfully withhold from the corporation 
one-half of its earnings. 

In construingan act of Congress we are not at liberty to recur 
to the views of individual members in debate, nor to consider the 
motives which influenced them to vote for or against its passage. 
The act itself speaks the will of Congress, and this is to be ascer- 
tained from the language used. But courts may, with propriety, 
in construing a statute, recur to the history of the times when it 
was passed, and this is frequently necessary, in order to ascertain 
the reason as well as the meaning of particular provisions in it. 
Aldridge v. Williams, 3 Howard, 24; Preston v. Browder, 1 
Wheaton, 120. 

Many of the provisions in the original act of 1862 are outside of 
the usual course of legislative action concerning grants to rail- 
roads, and can not be properly construed without reference to the 
circumstances which surrounded Congress when the act was 
passed. The war of the rebellion was in progress, and the country 
had become alarmed for the safety of the Pacific states, owing to 
complications with England. In case these complications resulted 
in an open rupture, the loss of our Pacific possessions was feared, 
but even if this fear were groundless, it was quite apparent that we 
were unable to furnish that degree of protection to the people occu- 
pying them which every government owes its citizens. It is true the 
threatened danger was happily averted, but wisdom pointed out 
the necessity of making suitable provision for the future. This 
could be done in no better way than by the construction of a rail- 
road across the continent. Such a road would bind together the 
widely separated parts of our common country, and furnish a 
cheap and expeditious mode for the transportation of troops and 
supplies. And if it did nothing more than afford the required pro- 
tection to the Pacific states, it was felt that the government, in the 
execution of a plain duty, could not justly withhold the aid neces- 
sary to build it. And so strong and pervading was this opinion 
that it is by no means certain the people would not have sanctioned 
the action of Congress, if it had departed from the traditional 
policy of the country regarding works of internal improvements, 
and charged the government itself with the direct execution of the 
enterprise. 

This enterprise was viewed asa national undertaking for na- 
tional purposes, and the public mind was directed to the end to Ye 
accomplished rather than the particular means employed for the 
purpose. Although this road was a military necessity, there were 
other reasons active at the time in producing an opinion for its 
completion besides the protection of an exposed frontier. There 
was a vast unpeopled territory lying between the Missouri and Sac- 





ramento rivers, which was practically worthless without the facili- 
ties afforded by a railroad for the transportation of person and 
property. With its construction the agricultural and mineral re- 
sorces of this territory could be developed ; settlements made where 
settlements were possible, and thereby the wealth and power of 
the United States essentially increased. And there was also the 
pressing want, in times of peace even, of an improved and cheaper 
method for the transportation of the mails and supplies for the 
army and the Indians, 

It was in the presence of these facts that Congress undertook to 
deal with the subject of this railroad The difficulties in the way 
of building it were great, and by many intelligent persons consid- 
ered insurmountable. 

- Although a free people, when resolved upon a course of action, 
can accomplish great results, the scheme for building a railroad 
2,000 miles in length, over deserts, across mountains, and through 
a country inhabited by Indians jealous of intrusion upon their 
rights, was universally esteemed at the time to be a bold and haz- 
ardous undertaking. It is nothing to the purpose that the difficul- 
ties in the way of the u~dertaking, after trial, in a great measure 
disappeared, and that the road was constructed at less cost of time 
and money than was considered possible. No argument can be 
drawn from the wisdom that comes after the fact. Congress acted 
with reference to a state of things supposed to exist at the time, 
and no aid can be derived, in the interpretation of its legislation, 
from the consideration that the theory on which it proceded turned 
out not to be correct. The project of building the road was not 
conceived for private ends, and the prevalent opinion was that 
it could not be worked out by private capital alone. It was a na- 
tional work, originating in national necessities, and requiring na- 
tional assistance. 

The policy of the country, to say nothing of the supposed want 
of power, stood in the way of the United States taking the work 
into its own hands. Even if this were not so, reasons of economy 
suggested that it were better to enlist private capital and individual 
enterprise in the project. This Congress undertook to do, and the 
inducements held out were such as it was believed would procure 
the requisite capital and enterprise. But the purpose in presenting 
these inducements was to promote the construction and opera- 
tion of a work deemed essential to the security of great public 
interests. 


It is true the scheme contemplated profit to individuals, for, with- - 


out reasonable expectation of this, capital could not be obtained, nor 
the requsite skill and enterprise; but this consideration does not 
in itself change the relation of the parties to this suit. This might 
have been so, if the government had incorporated a company to 
advance private interests, and agreed to aid it-on account of sup- 
posed incidental advantages which would accrue to the public 
from the completion of the enterprise. But the government pro- 
ceeded on a wholly different theory. It promoted the enterprise 
to advance its own interests, and endeavored to enlist private 
capital and individual enterprise as a means to an end—the secur- 
ing a road which could be used for governmental purposes. 
Whatever obligations, therefore, rest on the company incorpora- 
ted to accomplish this purpose, must depend on the true meaning 
of the enactment itself, viewed in the light of cotemporaneous 
history. : 

It has been observed by this court that the title of an act, es- 
pecially in congressional legislation, furnishes little aid in the con- 
struction of it, because the body of the act, in so many cases, has 
no reference to the matter specified in the title. Hadden v. The 
Collector, 5 Wallace, page 110. This is true, and we have no dis- 
position to depart from this rule ; but the title, even, of the original 
act of 1862, incorporating the defendant (12 Stats., p. 489), seems 
to have been the subject of special consideration by Congress, for 
jt trully discloses the general purpose Congress had in view in 
passing it. It is ‘“‘ An act to aid in the construction of a railroad 
from the Missouri river to the Pacific ocean, and to secure to th~ 
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government the use of the same for postal, military, and other pur- 
poses.” That there should, however, be no doubt of the national 
character of the work which Congress proposed to aid, the body of 
the act contains these words: ‘‘ And the better to accomplish the 
object of this act, namely, to promote the public interest and wel- 
fare by the construction of said railroad and telegraph lines, and 
keeping the same in working order, and to secure to the govern- 
ment at all time (but particularly in time of war) the use and ben- 
efits of the same for postal, military, and other purposes, Congress 
may at any time, having due regard for the rights of said com- 
panies named therein, add to, alter, amend, or repeal this act.” 
See 18th section of charter, 12 Statutes at Large, p. 497. Indeed, 
the whole act contains unmistakable evidence that if Congress was 
put to the necessity of accomplishing a great public enterprise 
through the instrumentality of private corporations, it took care 
care that there should be no misunderstanding about the objects 
to be accomplished or the motives which influenced its course of 
action, 

If it had been equally explicit in the provision regarding the bonds 
to be issued in aid of the road, there would have been no occasion 
for this suit. But even in this particular, looking to the motives 
which led to the act, and the objects intended to be effected by it, 
we do not think there is any serious difficulty to get at the true 
meaning of Congress. The act itself was an experiment and must 
be considered in the nature of a proposal to enterprising men to 
engage in the work, for there was no certainty that capital, with 
the untried obstacles in the way, could be enlisted. If enlisted 
at all, it could only be on condition which would insure, in case of 
success, remuneration proportionate to the risk incurred. 

The proffered aid was in lands and interest-bearing bonds of the 
United States. There is no controversy about the terms on which 
the lands were granted, and the only point with which we have to 
deal relates to the nature and extent of the obligation imposed by 
Congress on the company to pay these bonds. It is not doubted 
that the government was to be reimbursed both principal and in- 
terest, but the precise question for decision is, whether the com- 
pany was required to pay the interest before the maturity of the 
principal. 

The solution of this question depends upon the meaning of the 
5th and 6th sections of the original act of 1862, and the fifth sec- 
tion of the amendatory act of 1864. 12 Statutes at Large, 492; 13 
Statutes at Large, 359. The fifth section of the original act contains 
the undertaking of the government, and the sixth defines the ob- 
ligation of the company. By the fifth it is provided that on the 
completion of the road in sections of forty miles, there shall be 
issued and delivered to the company a certain number of interest- 
bearing bonds of the United States, payable thirty years after date, 
with interest payable semi-annually. And‘ to secure the repay- 
ment to the United States, as ‘ hereinafter provided, of the amount 
of said bonds, together with all interest thereon which shall have 
been paid by the United States,” it is further provided, that the is- 
sue and delivery of the bonds should constitute a first mortgage 
on the property of the company, with a right reserved to the gov- 
ernment to declare a forfeiture and take possession of the road 
and telegraph line in case ‘‘ of the refusal or failure of the com- 
pany to redeem said bonds or any part of them when requested to 
do so by the Secretary of the Treasury, 7a accordance with the 
provisions of the act.’ The manifest purpose of this section is to 
take a lien on the property of the corporation for the ultimate re 
demption of the bonds, principal and interest, but the manner of 
redemption and time of it are left for further provision 

That the government was expected in the first instance to pay 
the interest is clear enough, for the mortgage was taken to secure 
the repayment of the bonds, “‘ together with all interest thereon, 
which shall have been paid by the United States.” This phrase 
implies a Jrior payment by the United States, whatever may be 
the duty of the corporation in regard to reimbursement, as subse- 
quently defined, Besides this, when repayment is spoken of, it 





is understood that something has been advanced which is to be 
paid back. Apart from this, had it been the intention that the cor- 
poration itself should pay the interest as it fell due, phraseology 
appropriate to such a purpose would have been used, But when 
and how the reimbursement was to be made was declared to be 
“as hereinafter provided,” that is;in conformity with the terms 
prescribed in another portion of the act. And that this is so, is ev- 
ident enough from the latter part of the section, which directs the 
Secretary of the Treasury to enforce the forfeiture and take pos- 
session of the road on failure of the corporation to redeem said 
bonds or any part of them (referring to the different periods of 
their issue), according to the plan of redemption thus provided, or 
in other words, ‘‘ in accordance with the provisions of this act.” 
The obligations imposed on the corporation, or assumed by them, 
in reJation to the repayment of the bonds, are set forth efire in 
the next or sixth section, which, on account of its importance, is 
set forth at length. 

“Sec. 6. And be it further enacted, That the grants aforesaid 
are made upon condition that said company shall pay said bonds 
at maturity, and shall keep said railroad and telegraph line in re- 
pair and use, and shall at all times transmit dispatches over said 
telegraph line, and transport mails, troops, and munitions of war, 
supplies and public stores, upon said railroad for the government, 
whenever required to do so by any department thereof; and that 
the government shall at all times have the preference in the use 
of the same for all the purposes aforesaid (at fair and reasonable 
rates of compensation, not to exceed the amounts paid to private 
parties for the same kind of services) ; and all compensations for 
services rendered to the government shall be applied to the pay- 
ment of said bonds and interest, until the whole amount is fully 
paid. Said company may also pay the United States, wholly or in 
part, in the same or other bonds, treasury notes, or other evi- 
dences of debt against the United States, to be allowed at par, and 
after said road is completed, until said bonds and interest are paid, 
at least five per centum of the net earnings of said road shall also 
be annually applied to the payment thereof.” 

Leaving out of consideration the parts of this section not perti- 
nent to the present enquiry, there are three things, and three 
only, which the corporation is required to do concerning the bonds 
in controversy. Ist. To pay said bonds at maturity. 2d. To al- 
low the government to retain the compensation due the corpora- 
tion for services rendered, and apply the same to the payment of 
the bonds and interest, until the whole amount is fully paid. 3d. 
To pay over to the government, after the road shall have been 
fully completed, five per cent. of the net earnings of the road, to 
be appropriated to the payment of the bonds and interest. 

If we take the language used in its natural and obvious sense, 
there can be no difficulty in arriving at the meaning of the condi- 
tion ‘‘to pay said bonds at maturity,” which was imposed upon 
this corporation. As commonly understgod, the word “‘ maturity,” 
in its application to bonds and other similar instruments, refers to 
the time fixed for their payment, which is the termination of the 
period they have to run. The bonds in question were bonds of 
the United States promising to pay to the holder of them one thou- 
sand dollars thirty years after date, and the interest everv six 
months. This obligations the government was required to per- 
form, and as the bonds were issued and delivered to the corpora- 
tion to be sold for the purpose of raising money to construct its 
road, it is insisted that Congress must have meant to impose a cor- 
responding obligation on the corporation. In support of this con- 
struction it is sought to give to the word “ maturity '’ a double sig- 
nification, applying itto each payment of interest as it falls due as 
well asto the principal. But this is extending the operation of words, 
by a forced construction, beyond their natural and ordinar ymeaning 
which is contrary to all legal rules. Courts can not supply omis- 
sions in legislation, nor afford relief because they are supposed to 
exist. ‘‘ Weare bound,” said Justice Buller in an early case in 
the King’s Bench, “to take the act of Parliament as they have 
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made it ; a casus omissus can in no case be supplied by a court of 
law, for that would be to make laws; nor can I conceive that it is 
our province to consider whether such a law that has been passed 
be tyrannical or not.”” Jones v. Smart, 1 Term Reports, 44-52. 
Lord Chief Baron Eyre, in the case of Gibson v. Minet (1 H. 
_ BL., 569-614), said: “I venture to lay it down as a general rule re- 
specting the interpretation of deeds, that all latitude of construc- 
tion must submit to this restriction, namely, that the words may 
bear the sense which by construction is put upon them. If we step 
beyond this line we no longer construe men’s deeds, but make 
- deeds for them.” This rule is as applicable to the language of a 
statute as to the language uf a deed. The words “to pay said 
bonds at maturity " do not dear the sense which is sought to be at- 
tributed to them. They imply, obviously, an obligation to pay 
~ both principal and interest when the time fixed for the payment of 
the principal has passed ; but they do not imply any obligation to 
pay the interest as it accrues and the principal when due. It is 
one thing to be required to pay principal and interest when the 
bonds have reached maturity, and a wholly different thing to be 
required to pay the interest every six months and the principal at 
the end of thirty years. The obligations are so different that they 
can not both grow out of the direct words employed, and it is 
necessary to superadd other words in order to extend the condi- 
tion so as to include the payment of semi-annual interest as it falls 
due. Neither on principle nor authority is such a plain departure 
from the express letter of the statute warranted. And especially 
is this so when the construction leads to so great an extension of 
a condition to defeat a grant. 

The failure to perform the condition is cause of forfeiture, If 
the natural meaning of the words be adopted as the true meaning, 
there can be no forfeiture until the bonds themselves have ma- 
tured. On the contrary, if the construction contended for be al- 
lowed, the grants made to the corporation are subject to forfeiture 
on each occasion that six months’ interest falls due and is not met. 
It would require a pretty large inference to draw from the lan- 
guage used authority to enlarge, in a particular so essential, the 
terms of a condition assumed by the corporation when it assented 
to the act. Besides this, when Congress imposed this condition it 
well knew that the undertaking of the government bound it to 
pay to the holder of any bond, interest every six months and the 
principal at the time the bond matured. With this knowledge, 
dealing as it did with the relations the company were to bear to 
the government on the receipt of these bonds, had it intended to 
exact of the company the payment of interest before the maturity 
of the bonds, it would have declared its purpose in language 
about which there could be no misunderstanding. But, if the 
words, ‘‘ to pay said bonds at maturity,” do not give notice that 

. this exaction was intended, neither do the other provisions of the 
sixth section. They created no obligation to keep down the inter- 
_ est, nor were they so intended, The proposition to retain the 
amount due the company for services rendered, and apply it to- 
wards the general indebtedness of the company to the govern- 
ment, can not be construed into a requirement that the company 
shall pay the interest from time to time, and the principal when 
due. It was in the discretion of Congress to make this require- 
ment, and then, as collateral to it, provide a special fund or funds 
out of which the principal obligation could be discharged. This 
Congress did not choose to do, but rested satisfied with the entire 
property of the company as security for the ultimate payment of 
the principal and interest of the bonds delivered to it, and, in the 
meantime, with special provisions looking to the reimbursement of 
the government for interest paid by it, and the application of the 
surplus, if any remained, to discharge the principal. The com. 
pany, for obvious reasons, might be very willing to accept the 
bonds of the government on these terms, and very unwilling to 
come under an absolute promise to pay the current interest as it 
accrued. If it were in a condition, either during the progress of 
the work, or on its completion, to earn anything, there was no 


a 





hardship in the proposed application of the compensation due it, 
but, it can be readily seen, if the company were required to raise 
money every six months to pay interest, when all its available 
means were necessary to the prosecution of the work, the burden 
might be very heavy. Congress did not see fit to impose this bur- 
den, and place the company in a position to risk the forfeiture of 
all its grants, in case of failure to provide the means to pay cur- 
rent interest. Besides, it is fair to infer that Congress supposed 
that the services to be rendered by the road to the government 
would equal the interest to be paid, and that this was not an un- 
reasonable expectation, the published statistics of the vast cost of 
transporting military and naval stores and the mails to the Pacific 
coast, by the ancient methods, abundantly show. 

The views presented regarding the provision that the govern- 
ment shall retain the compensation for services rendered by the 
company, either before or after the road is completed, are equally 
applicable to the provision, that after the road is completed, five 
per cent. of the net earnings of the road shall be annuadly applied 
to the payment of bonds and interest. It is not perceived how, on 
any principle of construction, an obligation of the corporation to pay 
the interest on the bonds every six months after they shall have 
been issued, can be predicated on the terms of this provision, any 
more than on the terms of the other. Both are reserved funds out 
of which the government was to be reimbursed in the first instance 
the interest it had paid, leaving the surplus, if any, to be applied 
to the payment of the principal of the bonds. 

In addition to all that has been said, there is enough in the 
scheme of the act, and the purposes contemplated by it, to show 
that Congress never intended to impose on the corporation the ob- 
ligation to pay current interest. The act was passed in the midst 
of war, as has been stated, when the means for national defence 
were deemed inadequate to the wants of the country, and the pub- 
lic mind was alive to the necessity of uniting by iron bands the 
destiny of the Pacific states with those of the Atlantic. Confess- 
edly the undertaking was outside of the ability of private capital 
to accomplish, and-only by the helping hand of Congress could 
the problem, difficult of solution under the most favorablv circum- 
stances, be worked out. Local business, as a sourse of profit, 
could not be expected while the road was in course of vonstruc- 
tion, on account of the character of the country it traversed ; and 
whether when completed, as an investment it would prove valu- 
able, was a question for time to determine. But vast as the work 
was, limited as were the private resources to build it, the growing 
wants of the country, as well as the existing and future military 
necessities of the government, demanded that it be completed. 
Under the stimulus of these considerations Congress acted. It did 
not act for the benefit of private persons, nor in their interest, but 
for an object deemed essential to the security of the country, as 
well as to the prosperity of the country. 

Compelled as it was to incorporate a private company to accom- 
plish its object, it proffered the terms on which it would lend its 
aid, which, if deemed too liberal now, were then considered, with 
the lights before it, not more than sufficient to engage the attention 
of enterprising men, who, if not themselves capitalists, were in a 
position to command the use of capital. These terms looked to 
ultimate security, rather than immediate reimbursement. , And for 
the obvious reason that the corporation would require all its avail- 
able means in construction; and to exact from it, while the work 
was in progress, the obligation to keep down the interest on the 
bonds of the United States, would tend to cripple the enterprise at 
a time when the primary object with Congress was to advance it. 
There could, however, be no reasonable objection to the applica- 
tion ‘‘ of all compensations for services rendered for the govern- 
ment” from the outset, and “five per cent, of the net earnings 
after the completion of the road”’ to the payment of the bonds and 
interest, and these exactions were accordingly made. 

Of necessity there were risks to be taken in aiding with money 
or bonds an enterprise unparalleled in the history of any free peo- 
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ple, which, if completed at all, would require, as was supposed, 
twelve years in which to do it. But these risks were common to 
both parties, and Congress was obliged to assume its share and ad- 
vance the bonds or abandon the enterprise; for obviously the 
grant of lands, however valuable after the road was built, could 
not be available as a resource with which to build it. 

If the road were a success, in addition to the benefit it would 
be to the United States, the corporation would be in a situation to 
repay advances for interest, and pay the principal when due. If, 
on the contrary, the investment proved to be a failure, subjecting 
the private persons who embarked their capital in it to a total loss, 
there was left for the government the entire property of the corpora- 
tion, of which immediate possession could be taken on a declara- 
tion of forfeiture. 

In view of the circumstances under which the act of 1862 was 
passed, and the purposes to be accomplished by it, appearing as 
they do in the title as well as the body of the act, and constituting 
as they do the public history of this legislation, this brief sum- 
mary presents, as we think, fairly its scope and effect, which are 
inconsistent with the position asserted by the appellant. 

Notwithstanding the favorable terms proposed by Congress the 
road languished, and the effect of this was the amendatory act of 
1864. By this the grant of lands was doubled; a second in lieu of 
a first mortgage accepted by the government, and a provision in- 
serted that ‘‘only one-half of the compensation for services ren- 
dered for the government by said companies (meaning this and the 
auxiliary companies incorporated at the same time) shall be re- 
quired to be applied to the payment of the bonds issued by the 
government in aid of the construction of said road.” 

This amendment was, without doubt, intended merely to modify 
the provision in the original act so as to allow the government to 
retain only one-half of the compensation for services rendered, 
instead of all. Although the requirements in this provision is that 
the compensation shall be applied to “‘ the payment of the bonds,”’ 
and in the former ‘to pay the bonds and interest,”’ yet it can not 
be supposed Congress intended to relinquish the right secured in 
the former act to make the application in the first place to the in- 
terest and then to the principal. The purpose of Congress could 
have been nothing more than to surrender on behalf of the gov- 
ernment the right to retain the whole of the companies’ earnings 
and to accept in lieu of it the right to retain the half, leaving unaf- 
fected by this change any right touching this subject secured in the 
former act. The change was a very material one, and intended, 
doubtless, as a substantial favor to the companies, but, on the prin- 
ciple contended for, it would prove, instead of this, to be of no 
value. Of what possible advantage could it be to these companies 
to receive payment for one-half their earnings, if they were sub- 
ject to a suit to recover it back as soon as it was paid? And this 
is the effect of the provision on the theory that the companies are 
debtors to the government on every semi-annual payment of in- 
terest. They could not, in the nature of things, have accepted the 
stipulation with an understanding that any such effect would be 
given it. If the government consents to the diminution of its se- 
curity, so that only half of the prices due for services are to be 
applied to the payment of the interest or principal, what is to become 
of the other half? Surely there is no implication that the govern- 
ment shall retain it, and, if not, who is to get it? Manifestly the 
companies who have earned the money. 

It is very clear that the Congress of 1864 did not suppose, in 
making this concession, that it would be barren of results, but as 
the rights of the parties have been settled by the construction 
given to the original provision on this subject, it is unnecessary to 
pursue the subject further. 

The practice of the government, for a series of years, was in 
conformity with the views we have taken of the effect of the char- 
ter, until the secretary of the treasury arrested the payment of the 


retary brought the subject to the attention of Congress, and the 
act of March 3, 1871 (16 Stats. at Large, p. 525, section 9), was 
passed, directing that one-half of the money-due the Pacific Rail- 
road Companies, for services rendered, either “ heretofore or 
hereafter,”’ be paid them, leaving open the question of ultimate 
right for legal decision. 

After this, another act was passed on this subject, by virtue of 
which this suit was instituted by the appellee in the court of 
claims. Act of March 3, 1873, section 2, 17 Statutes at Large, p. 
508. It is contended that the purpose of this act is to repeal that 
portion of the charter of the Union Pacific Company containing 
the provisions we have discussed. But, manifestly, the purpose 
was very different. It is true, the act directs the secretary of the 
treasury to withhold all payments to the Pacific Companies on ac- 
count of freights and transportation, but at the same time it author- 
izes any company thus affected to bring suit in the Court of Claims 
for ‘‘ such freight and transportation,” and in such suit “ the right 
of such company to recover the same upon the law and the facts 
shall be determined, and also the rights of the United States 


‘| upon the merits of all the points presented by it in answer thereto 


by them.”” This means nothing more or less than the remis- 
sion of the judicial tribunals of the country of the question whether 
this company, and others similarly situated, had the right to re- 
cover from the government one-half of what it earned by trans- 
portation, which question was to be determined upon its merits. 

The merits of such a question are determined when the effect of 
the charter is determined. It is hardly necessary to say that it 
would have been idle to authorize a suit to.be brought if it were the 
intention to repeal the provision on which the suit could alone 
be predicated. 

We can not go into an argument of the consequences which fol- 
low our decision. Consequences are not an element to be con- 
sidered in the determination of the question whether an act of in- 
corporation is less beneficial to the government than it supposed. 
And whether an act of Congress be more or less politic and wise, 
it is not our province to determine. When we have declared the 
meaning of it, if there be power to pass it, our duty in connection 
with it is ended. 

The judgment of the Court of Claims is affirmed. 








Book Notices. 


McCRARY ON ELECTIONS.—A Treatise on the American Law of Elections, 
By Hon. GEo, W. MCCRARY, of the Iowa bar, late Chairman of the Com- 
mittee on Elections in the Lower House of Congress. Published by R. B, 
Ogden, Keokuk, Iowa, and E. B. Myers, law book publisher, Chicago, 
1875. 

No branch of the law can be more important than that which relates tothe 
law of elections. The subject is especially important in this country, where at 
frequent intervals the will of the sovereign power, the people, is ex- 
pressed more or less perfectly through the machinery of elections. All our 
rights and interests, all our hopes as a nation and as a people, depend upon 
our success in securing, as arule, to all electors alike, a fair opportunity to cast 
their ballots, and a fair and honest count and return of the votes so cast. All 
the powers of our government reside with the people, and are delegated for 
short periods only, to representatives chosen by means of the ballot. What 
could be more important than that the rules of law governing the conduct of 
popular elections under such a system be well settled and generally under- 
stood? It is quite remarkable that among all the books of the law written 
and published in this country, no treatise has ever been prepared and pub- 
lished upon this particular subject; although Mr. Brightly has given the pro- 
fession a volume of Leading Cases on the subject, with valuable notes. It 
was to meet this apparent need that Hon. G. W. McCrary undertook the 
preparation of his work, ‘“‘ The American Law of Elections ;"" and that he has 
succeeded no one who knows him will doubt. The questions which have arisen 
in the course of the determination of contested election cases in this country 
and England, have been numerous and important. They relate to the follow- 
ing, among other subjects: The Qualifications of Electors ; The Qualifications, 
Powers and Duties of Election Officers; The Time, Place and Manner of 
Holding Elections; Notice ; The Prima Facie Right to an Office; Practice in 
Contested Election Cases; Imperfect Ballots; Violence and Intimidation ; 





money earned by the companies for services rendered the gov- 
ernment, and directed that it be withheld. This action of the sec- 


Fraud and Illegal Voting ; Prosecutions for Violation of Election Laws ; Civili 
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Liability of Election and Registration Officers for Failure to Discharge their 
Duties. 

These questions, and many others, are treated in this book, and num- 
erous authorities, heretofore only to be found scattered through hundreds of 
volumes, are collected. The author's well known industry ard ability as a 
lawyer, added to his experience while chairman of the committee of elections 
in the lower house of Congress, have combined to make him thoroughly com- 
petent for this work. It is a book which should arrest the attention, and se- 
eure the patronage not only of the legal profession and members of legislative 
bodies, but of the people generally, for the subject concerns each and all alike. 
In style the work is clear and_methodical. The rules which have been settled 
are stated with the greatest possible perspicuity, and the authorities are cited 
where the reader can find them considered at greater length. A valuable fea- 
ture of the work is its discussion of disputed and conflicting decisions. Party 
and political bias has colored many decisions in contested election cases, and 
led to unsound decisions in many cases, especially in legislative bodies. For 
example, the lower house of Congress has, on several occasions, held that 
an election presided over by a judge who is not qualified for his office, is 
void, while every lawyer knows that the acts of an officer of election, who is 
such de facto, are valid, even though he be not an officer de jure, The sound 
doctrine is laid down in the work in question, and enforced with quotations 
from numerous authorities. We have been especially pleased with the evi- 
dent candor and honesty of the author, and the desire which is manifested on 
almost every page to establish the law of elections in this country, upon 
a firm and lasting basis. He lays down the rules which should govern all who 
have anything to do with elections or with election contests, and states them 
so clearly, and fortifies them so thoroughly, with references to and quotations 
from authorities, as to leave little room for mistakes or errors on the part of 
those who will carefully study its pages. 

Mr. McCrary, when chairman of the committee on elections of the House of 
Representatives, caused the law to be administered in that body as a 
branch of jurisprudence, and not as a system of party intrigue and chicanery 
The continuous study of the subject which his position on this committee entailed 
upon him, fitted him in a peculiar manner to write a book of this kind. His 
friends, who were acquainted with his qualifications for this task, expected much 
from him, and the favorable expressions of opinion which his work has received 
from eminent jurists, no less than from critics who have no interest in bestow 
ing undue praise, testify that their expectations have not been disappointed 
Mr. Justice Miller declares that it lifts the law of elections as administered 
in representative bodies, “‘ from the domain of loose discretion guided by party 
bias, and places it on’the ground of a righ?, to be determined by fixed rules of 
law, applicable alike to all cases.’’ Judge Dillon expresses the opinion that 
it “leaves absolutely nothing to be desired."’ Hon. J. O. Pierce, the severe 
book-reviewer of the Southern Law Review—who, we believe, has never been 
accused of being lavish of his praises—has felt obliged to commend it freely, 
and to point out especially the wholesome and independent sense which has 
led Mr. McCrary to incorporate his references into his text instead of print- 
ing them in notes at the bottom of the page. If any publisher or author can 
tell us why the references in a law treatise are thus printed, we should be glad 
if he would do so. It is asystem which greatly increases the work of the 
printer and the liability of errors. It likewise greatly increases the labor of 
the writer himself, while it nearly doubles that of the reader, by obliging him 
constantly to change his eye from the text to the notes. Is there some latent 
reason for it, or is it a senseless fashion which is merely kept up by the conser- 
vatism of authors and puplishers ? 


BROWNE ON INSANITY.—The Medical Jurisprudence of Insanity. By J. H. 
BALFOUR BROWNE, Esq., of the MiddleTemple and Midland Circuit, Barris- 
ter at Law, Register to the Railway Commissioners, author of the ‘* Law of 
Carriers,” “The Principles of the Law of Rating,” *‘The Law of Usages 
and Customs,” * Responsibility and Disease,” etc. Second Edition. With 
references to the Scotch and American Decisions, ‘San Francisco: Sumner 
Whitney & Co. 1875. pp. XXV. 713. 

This is a handsome octavo volume, written in an engaging style, by a gen- 
tleman who, we understand, occupies.a prominent position at the English Bar, 
and who, as the title of this work would indicate, fills an important official 
Station, and who is the author of several other legal treatises. So far as 
we have been able to gather from criticisms on his works which have appeared 
in our foreign exchanges, he occupies at home the character of a very indus- 
trious and useful writer, rather than that of a profound thinker. Occasional 
irregularities of style, and quaint expressions cropping out here and there, are 
peculiarities of his works. We do not object to this; we rather like it. We 
can easily regard it as an eccentricity of genius. The greatest of all generals 
living or dead, Frederick, was most angular and odd ; and his great biographer, 
Carlyle, is nolessso. Indeed, the style of the latter reminds us of a horse 












hitched head foremost to a cart and galloping down a rough and stony 
incline at break-neck speed. And yet Carlyle is a great writer, and his 
views or any question which he hasconsidered attentively, are entitled to great 
respect, The great Russian general Koutonsoff, is said to have been a perfect 
budget of oddities, One night he gave orders that his army should stand to 
arms for an attack upon the enemy ‘‘at the first crowing of the cock;"’ and 
then, long before midnight, he tramped through his camp, booted and spurred: 
crowing like a rooster. Of course such conduct aroused an ignorant soldiery 
to the highest pitch of enthusiasm. They surprised and defeated the enemy: 
He used to sleep with his boots on and his sword at the head of his bed, both 
in time of war and peace. It was no uncommon thing for him personally to 
drill a corporal’s squad in the presence of his army. 
In fact, 

“ He was a jolly fellow and could crack 

A joke alike in face of friend or foe, 

Though life and fame and fortune were at stake,” 


At least we have for this the authority ofan English poet—himself most angular 
and eccentric—but whose equal is not found until we get back to Shakespeare. 
Eminent judges, too, have sometimes exhibited the same peculiarities; of 
which Mr. Heard in his contributions to this journal,entitled ‘ Curiosities 
of the Law Reporters,” has furnished us many instances. That able and upright 
jurist, Hon. W. F. Cooper, of Tennessee shows us once ina while, in his 
opinions, the exhuberant humor of his nature; and those who know him, at 
least, will not value his opinions the less for it. But we must get back to our 
subject, or, to borrow an expression of Lord Kenyon, we shall find ourselves 
clinging to “ the last hair in the tail of procrastination.” 

Mr. Browne's book is an elaborate presentation of the subject of insanity 
beth in its legal and in its pathological aspect. We know that some medical 
men, who have undertaken to write on the medical jurisprudence of insanity, 
have egregiously erred when presenting the subject in its legal aspects, through 
ignorance of the actual state of the law on the questions they have attempted 
to discuss. We do not think we hazard much in saying that Dr. Maudsley 
is one of this class. Whether Mr. Browne has equally failed in discussing 
the pathological branch of the subject, is a question on which we prefer not 
to express an opinion. We leave that question to medical experts. 

Mr. Browne believes that as regards responsibility for crime there must be 
a rough test of insanity; and the test which he proposes and defends is the 
test laid down by the judges of England in their answers to the Lords in Mc- 
Naughten’s Case, 1 Car. & K. 134; 8 Scott, N. R. 595. The main point in 
those answers is that ‘‘ it must be clearly proved that at the time of commit- 
ting the act the accused was laboring under such a defect of reason, from dis- 
ease of the mind, as not to know the nature and quality of the act he was do- 
ing, or, if he did know it, thathe didnot know he was doing what was 
wrong.” We believe with Dr. Russell Reynolds that this test “ is utterly un- 
trustworty, because untrue to the obvious facts of nature,” (Reynolds on the 
Scientific Value of the Legal Tests of Insanity,"’ p. 34, London, 1872, quoted 
by Mr. Browne at 3 11). We believe that any test is partial and erroneous 


which does not possess the two branches—1. Knowledge that the particular » 


act is wrongful; 2. The power to refrain from committing it. There is a well- 
defined class of cases where a tendency is developed in the patient to com- 
mit certain crimes, the patient well knowing at the time that the act is wrong, 
and yet, notwithstanding every effort, unable to resist the suggestion to com- 
mit it. Of this Mr. Browne has given several instances, of which the most 
conspicuous, perhaps, will be found on page 361, being the case of a woman 
who was tyrranized over by a horrible temptation to throw her own children 
into the fire. 

While strenuously defending the rule in McNaughten’s case, Mr. Browne 
himself, at one point in his rambling discussion of the question, ap- 
pears to concede the point for which those writers who oppose the rule con- 
tend. Forat page 61 he says: “ What it [the law] does set itself to do is to 
ascertain whether the individual knew what he was doing. If he did not he 
is not responsible. Jf he knew what he was doing, and yet could not refrain 
Srom doing it, then still he is irresponsible. If the act was the offspring of 
disease, the law will still ask, could he resist the temptation to the act? If he 
could, and did not, then heis responsible.” The italics are ours. This lan- 
guage contrasts strangely with the following on page 53, and seems to in- 
volve Mr. Browne in a contradiction: ‘‘ A test being necessary, is the knowl- 
edge of right and wrong a satisfactory test? We think that itis.” Perhaps 
the discrepancy between these two passages may be explained by going back 
to? 9, p. 48, where speaking of other rules which are found in the books, Mr. 
Browne says: “ All these rules of law are open to one objection, and that is * 
that they have not sufficiently included reference to the vo/itiona/ character of 
crime as distinguished from the act which is the direct result of disease. It is 
clear that a man might be aware that if a thing was forbidden, he might know 
that it was contrary to the law, and yet he might not be in a position to refrain 
from the act. There can be little doubt that that is a cogent objection to all 
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these rules. We can not think, however, that these rules were unjust in prac- 
tice. We feel convinced that in most cases the jury did not understand the 
word “ £now"’ in its separate, philosophical sense as distinguished from desires 
and wi//, but regarded the knowledge of the law which was required to con- 
stitute responsibility in law, us Anowledge which is passing over into act, 
and in that [sense] was inclusive of the volitional element which is necessery 
to the constitution of the idea of criminality." Again we have employed 
italics for emphasis, and inserted a word in brackets. 

We cite these illustrations to indicate what appears to be the principal de- 
fect of Mr. Browne's style, namely, a want of compactness and logical pre- 
cision, which, if it does not always convince the reader, at least removes from 
his mind all doubt as to what the author himself. believes. But in general his 
style is bold, perspicuous, and reminds us more nearly. of that of the cele- 
brated American law writer, Mr. Bishop, than any which we now call to 
mind. 

Nor do we wish to be understood as dissenting from the general views of 
Mr. Browne. With the general tenor of this book we cordially agree; and 
with the effort which exhibits itself on all his pages, to protect society against 
the assaults of that modern factor in the administration of justice, the so-called 
medical expert, we are in earnestaccord. While we hold that no definition of 
criminal responsibility is complete which does not embrace the ability to abstain 
from the commission of crime in question, we have no sympathy whatever with 
the doctrine of ‘homicidal mania” and “ emotional insanity" wh ch is ex- 
pounded to ignorant and weak juries by medical men. We believe that in 
nine cases out of ten the medical expert is a pestilential nuisance in the ad- 
ministration of justice, and that in a great majority of cases the so called 
“medical facts’’ which he rehearses are medical lies. We therefore heartily 
welcome a book which, whatever may be its minor imperfections, furnishes 
a strong antidote to the mischief produced by such works as those of Mauds- 
ley and Ray. 

We are glad also of the opportunity of recommending to the profession a 
work which, although written by an Englishman, is to a very great extent 
American in its character. By very few English writers have American ad- 
judications and the works of American authors been so well appreciated, and 
by none have they been so copiously quoted from, Indeed, from an examin- 
ation of the foot-notes of this work, and from an inspection of the table of 
cases, we doubt whether the American authorities do not outnumber thé Eng- 
lish ones. And whatis more, these authorities are brought down to the latest 
date, even including some reported during the year 1875. The present edi- 
tion also cites a considerable number of Scotch adjudications. 

We cordially recommend this book to our readers, and assure them that if 
they find themselves unable to agree with all of Mr. Browne's views, they will 
find in his work a vast amount of practical instruction, and its perusal will 
furnish most agreeable pastime. 








Correspondence. 
CONTRACTS DISCHARGEABLE IN CONFEDERATE MONEY, 


MONTGOMERY, ALA., Dec. 8th, 1875. 

EDITORS CENTRAL LAW JOURNAL:—It seems to me that the opinion of the 
Supreme Court of the United States, in the case of the Wilmington & Weldon 
Railroad Company v. Henry King, Ex'r., delivered by Mr. Justice Field, 
and also the dissenting opinion of Mr. Justice Bradley,as published in your 
journal for Nov. 26, pages 770 ef seg., are both open to just criticism. It is to 
be inferred from the cpinion of the court, that the value of Confederate money 
is to be ascertained by its value as compared with gold coin at the time the 
contract was made, Justice Bradley so understood the decision, and, shocked 
at the injustice of the rule, insists in his dissenting opinion that the value of 
the consideration is the true measure of recovery in such cases. Both ofthese 
propositions appear to be iwcorrect. When the contract was made the promisor 
undertook to pay to the promisee an agreed value. This was the obligation 
of the contract, and it would certainly be impaired by a statute which author- 
ized a recovery different in amount from the value of the obligation as agreed 
on between the parties. This is done if a recovery is allowed as upon a guan- 
tum meruit for the value of the consideration. 

It.is more unjust and equally untenable to hold that this agreed value of 
the obligation of the promisor is to be determined solely by ascertaining the 
amount of gold coin of the United States which the Confederate money would 
have purchased at the time the contract was made. The fact is, that within the 
Confederate lines gold coin was a commodity, and it appreciated in relative 
value as a commodity, fully as rapidly as Confederate money depreciated in 
value asacirculating medium. Some other articles appreciated in comparative 
value even more rapidly than gold, while others again depreciated in value. 
To ascertain, then, the true value of Confederate money at any given time or 
place during the war, as compared with currency now, it is necessary to ascertain 








the value of Confederate money at the time and place, to/purchase all the differ- 
ent things which constitute property, and find the average of this purchasing 
value. A few leading articles are sufficient forall practical purposes to ena- 
ble a court or jury to reach.a satisfactory conclusion. 


To illustrate: On 1st January, 1864, at Montgomery, Alabama, A. bought ® 


a horse from B., and gave his note for $1000, payable one day after date in 
Confederate money. Atthattime $20 of Confederate money would purchase 
$1.00 gold, and taking gold coin as the measure of value, A.’s obligation was 
to pay $50 gold, equal to $56 currency. But at that time, cgtton, one of our 
leading staples, had greatly depreciated in value, and was worth only 50 cts. 
per pound in Confederate currency. The $1000 agreed to be paid for the 
horse, was equal in value to 2000 tbs cotton, now worth 12$ cts. currency, 
equal to $250, which A. must pay if cotton be taken as the measure of value. 
Officer's uniforms and other imported goods, appreciated more rapidly than 
gold, and the $1000 then would have bought a suit of clothes now worth only 
$30. Wheat was then $5 per bushel, and the $1000 would have purchased 
200 bushels now worth $200. Lands were worth in Confederate money about 
$100 per acre, now worth $7.50. The $1,000 would have purchased 1o acres 
of land now worth $75. We thus see that the value of the $1000 promised 
by A. was as follows : 





SNE. 5 Ais 2 es bh te 6 ee Oe OH CH Oe $ 56.00 
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Dividing by 5, the average of these several values, is 122.50. And this is 
the amount which A. ought to pay in present currency to discharge the obli- 
gation of his contract. 

It is obvious that if this calculation was extended soas to embrace all things 
which at the time constituted property in the city of Montgomery, and the pro- 
proportion which each article of value bore to the aggregate of values, the 
values of the obligation assumed by A. on the rst of January, 1864, as meas- 
ured by the value of the present currency in which it is to be discharged, 
could be ascertained with absolute mathematical certainty, But for all pur- 
poses of substantial justice, a few leading articles will be sufficient to reach 
a fair average, and a jury of ordinary intelligenee, under proper instructions 
from the court, could readily make the calculations in any case. 

Acting on the principles above illustrated, and to save the trouble of en- 
quiry in each case, several members of the bar of this city, soon after the war, 
agreed amongst themselves that they would admit, in all cases, that the value 
of Confederate currency should be ascertained by taking as the standard of 
value one-half the difference between Confederate money and gold at the 
time the contract was made, so that on contracts made when Confederate 
money was worth §5 for $1 gold, the obligation was discharged by $1 currency 
for every $2.50 of the Confederate money promised, and when it was §ro for 
$1 gold, by $1 currency for every $5 of the contract, etc. 

This consent was made, and is continued, because, from our own observa- 
tions, it was apparent that go!d had appreciated during the war as rapidly as 
Confederate money had declined. Many cases have been settled by this 
rule, and in no instance has it led to a result which appeared to be grossly un- 
just to either party. The fact that gold did appreciate in relative value dur- 
ing the war is well known to every intelligent man in the Confederacy, and is 
susceptible of easy proof; and, by an average of values as above suggested, 
the exact amount of appreciation of gold at any time can be definitely ascer- 
tained. 

The North Carolina statute pronounced unconstitutional by the court, pro- 
vides that either party may show “ what was the consideration of the con- 
tract ; and the jury, in making up their verdict, shall take the same into con- 
sideration, and determine the value of said contract in present currency, in 
the particular locality in which it is to be performed, and render their verdict 
accordingly, It seems that the Supreme Court of North Carolina construed 
this statute to require the jury to find the value of the consideration as upon 
a guantum meruit, and Mr. Justice Field gives it the same construction. If 
that is the true construction of the statute, it is clearly unconstitu- 
tional; but it is respectfully submitted that the words ‘‘ determine the 
value of said contract in present currency,” do not imply that the jury 
are simply to determine the value of the consideration. Such a construction 
requires that the word ‘ contract” shall be read ‘consideration,’ a reading not 
authorized by the context—if we construe the word ‘contract’ as equivalent 
to ‘obligation,’ ‘ undertaking ' or ‘ promise,’ and that the jury are to determine 
the value of the obligation of the promissor in present currency, we have a 
construction entirely in accordance with the principles laid down by Mr. Jus- 
tice Field in his opinion. Whether the jury ascertained the purchasing power 
or value of Confederate money by comparing it only with gold, or by com- 
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paring it, as above suggested, with other commodities, in either case they de- 

termined the value ofthe contract in present currency ; and it is difficult tosee 

how the admission of proof of the consideration to aid the jury in determin- 

ing the amount to be paid by the promissor in present currency to discharge 
“his obligation, can render the statute unconstitutional. 

Proof of the consideration tends to show the value which the parties them- 
selves placed on the Confederate currency which the promissor undertook to 
pay ; and, like all other transactions in Confederate money in the same local- 
ity, might well be considered by the jury in determining the actual equivalent in 
present currency of the value of the Confederate money promised. This ac- 
tual equivalent must of necessity be the measure of recovery, if the obliga- 
tion of the contract remains unimpaired. 

It must be recollected that va/ue is necessarily always relative, and fluctu- 
ates as unceasingly as the ocean tides. 

This fluctuation really occurs in coin and currency as well as in everything 
else having value. Two years ago, A. borrowed from B. $1000 in national 
currency ; it then would have purchased one-fourth less of property than it will 
now. We suppose A. to have realized by the use of the money the interest, 
and to have paid it to B , and he now pays the principal to B. by selling him 
property now worth $1000. B.'s estate by this operation has been increased 
one-fourth, and A.'s estate has been correspondingly diminished. Where 
there is a recognized circulating medium, men are presumed to contract with 
reference to its fluctuations, and the law makes no provision for the hardships 
of such a caseas that above stated. Bnt to do exact justice between these 
parties the value or purchasing power of that $1000 loaned, should be ascer- 
tained by a general average of all values at the time, and A. should pay back 
a sum which at the time of payment had precisely the same value or purchas- 
ing power. This would rid the transaction of all speculation, and the relative 
position of A. and B., as to their estates, would remain unchanged. 

By an average of all values at any given time, an absolutely true standard 
of values at that time can be ascertained, just as, by an average of the riseand 
fall of the tides, the level of the sea is determined, and we have the sea with 
its ever-varying altitude furnishing the basis of all other altitudes. 

It is much to be regretted that the measure of recovery on contracts for 
Corifederate money, or rather contracts on the basis of its value, should be 
left by the Supreme Court of the United States in its present unsatisfactory 
condition. The true rule is to require the jury to determine the actual value 
of the Confederate money agreed to be paid at the time the contract was 
made, and to admit all evidence which can aid the jury in arriving at that 
value. D. S. Troy. 

[Leaving out the question“of the constitutionality of the North Carolina 
statute, we think it was very unwise in leaving the present value of the money 

. in which such contracts were dischargeable to be ascertained by a jury. The 
remarks of our correspondent clearly show that to ascertain such value in 
each case involves a complicated and difficult mathematical calculation. Ju- 
ries are as unsuited for the execution of this duty as they were for the 
performance of the functions required of them by the old action of ac 
count render. The statute should have provided for such a special proceed- 
ing as would have submitted to the jury, under proper instructions, the ques- 
tion of the existence and validity of the contract, and the liability to pay some 
damages for its breach; giving the court power to direct a reference toa 
competent person for the purpose of ascertaining the amount of such dam- 
ages.—ED. C. L. J.] 


SOME POINTS UNDER THE ILLINOIS HOMESTEAD LAW—BLACK V, CURRAN, 
14 WALL. 463. 


JOuIeT, ILL., Dec. r1th, 1875. 

‘To THE EDITOR OF THE CENTRAL LAW JOURNAL :—I had six months 
ago, an intention to write you a short note concerning the true con- 
struction of the homesiead laws of Illinois, but didnot carry the intention out. 
Seejng in the last number of your paper that you are preparing a work on the 
subject; I desire to call your attention to one point so that you may not be led 
into error in your work. : 

In Black v. Curran, 14 Wallace, 463, the Supreme Court of the United 
States held, that under the homestead law of the state of Illinois, although a 
judgment-creditor should wholly disregard the provisions of our homestead 
statutes, which direct that before an execution shall be levied on a homestead, 
jurors shall be summoned to set it off if possible, and if not, to appraise it, 
and then the officer shall notify the debtor to pay the surplus, if any over 
$1,000, or he shall proceed to sell, yet the land in fee can be sold under such 
execution, subject to the mere right of occupancy in the debtor, and the pur- 
chaser has the absolute title when the debtor removes from the pre mises, and 
can-then maintain ejectment against the grantee or tenant of the debtor. 

Believing that this decision was wholly at variance with numerous decisions 
of our Own supreme court and that these latter decisions constituted a rule 
of property in our own state which was binding upon the federal court, we 





took a parallel case, Hartwell e¢# a/v. McDonald, from this (the Will) circuit 
court to the September term, 1873, of the Illinois Supreme Court, Our court 
decided in that case, that the federal court had wholly misconceived the IIli- 
nois statute and the decisions of the Illinois Supreme Court thereon, and that 
at such a sale no legal title passed to the purchaser, and that he could not 
maintain ejectment after the homestead occupant removed. The state court 
had previously held, that when the homestead occupant sells and conveys his 
land, but does not waive homestead, the purchaser takes the fee, subject to 
the bare right of occupancy, and can maintain ejectment when that occupancy 
terminates. From this the federal court reasoned, in Black v. Curran, that 
the act of the officer of the law, in levying upon and selling the propertY 
under judicial process, would have the sameeffect. In Hartwell v. McDon- 
ald, September term, 1873, the state court say that they have always made a 
marked distinction between the two classes of cases, and they there held that 
while the homestead owner can convey the fee, subject only to the right of 
occupancy, the officer can not do this, except in the mode provided by the 
statute. And this for two reasons: rst, the statute expressly exempts, not the 
mere right of occupancy, but the lot of land, etc. ; 2d, the homestead owner has 
aright to change his home by selling his homestead and with the avails purchase 
a new one, and he would be deprived of that right if any creditor could levy 
on and sell all but a bare right of occupancy personal to himself. 

The case is not yet published. I will send youa copy if it will be of any 
use to you. 

This of course does not apply to the revised statutes of 1874, which may be 
open to serious question on that point. 

In the C. L. JOURNAL for Oct. 8, 1875, p. 661, in stating the decision in 
Flower v. Elwood, 66 Ill. 438, you state that, upon the giving of new notes 
and the execution of a yelease to the United States, ‘‘ the mortgage was there- 
upon surrendered to one of the makers of the notes.” This would mislead. 
The proof was, and thesupreme court so found, that the government agent, 
who had the mortgage before him to aid him in drawing the release (or rather 
waiver of lien), delivered the mortgage to the makers ‘ without authority and 
against the intention of the holders of the notes.” Such a delivery fails to 
prove that satisfaction wasintended, See 66 Ill., p. 447. Moreover, in this 
case the proof was overwhelming that the exchange of notes was not intended 
as a satisfaction of the mortgage, but that the holders of the notes intended to 
rely on the mortgage as a valid lien against every one except the general gov- 
ernment, and that this was apparent from the so called release. Flower v. El- 
wood, properly noted, is an important case. Yours, 

: DORRANCE DIBELL, 


MECHANICS’ LIENS AND RAILWAY MORTGAGES. 
CEDAR RAPIDS, Dec. 11, 1875. 


EpITorRS CENTRAL LAW JOURNAL:—Your views dissenting from the 
opinion of our supreme court, in Nelson v. Iowa Eastern Railway Co., are 
sound, 

I desire to add that a genera/ lien ought to have been established for Nel- 
son upon the whole road, under section 2139, code of 1873, and section 1853 
Rev. of 1860. It appears from the opinion that the road had been projected, 
some fourteen miles of it built and in operation, when the bondholder'’s mort- 
gage was made and recorded, and which the court held a prior lien to Nel- 
son's ties, furnished a month afterwards 

The statute condensed is this: ‘‘ The lien for labor done, or things furnished, 
shall have priority, * = and shall be perferred to all other liens or 
incumbrances, * * * made subsequent to the c ement of 
said building, erection, or other improvement.” 

The plain, palpable intention of the legislature is; that any person who 
takes a mortgage on land with a building, erection or other improvement 
commenced upon it, does so with distinct statutory notice that the mechanic and 
material-furnisher shall have a lien prior to his mortgage, for labor done or 
things furnished to complete the work. This is what a mechanics’ lien is for—to 
prevent a mortgagee, intermediate the beginning and completion of a build- 
ing, etc., from taking the whole with his mortgage, and leave the mechanic 
and material-man unpaid. And this is just. If a person takes a mortgage 
upon a piece of land, either without any improvement upon it, or witha build- 
ing or other improvemement fished, as in the case of Getchell & Tichenor v. 
Allen, cited in the Nelson case, he may well say that the mortgagor shall not 
charge the /and with a mechanic's lien for an improvement degun after the 
recording of the mortgage, nor for putting a third story on a house already 
furnished as in Allen's case, supra. 

‘The mechanic may have a sfecia/ lien in such a case as this, however, upon 
the building, etc., itself, if susceptible of separation form the improvements 
covered by the mortgage. Thus, it was practicable to remove the barn in the 
Allen case, and hence the sfecia/ lien would lie, but it was impossible to sep- 
arate the third story from the finished two story house which was on the lot 
when Allen's mortgage was recorded. But Nelson’s ties could have been as 
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easily removed as Allen's barn—both being violations of the common law rule 
as to fixtures, 

But the statute which provides for the general lien proceeds upon the 
theory that if,when the mortgage is made, a building, etc., is begun, the 
mortgagee has notice of it, and assents to the completion and a lien for it. 
This point was not raised in the Nelson case. N. M. H. 


STATUTES PROHIBITING THE IMPORTATION OF TEXAS CATTLE, 


GALLATIN, Mo., Dec. 8, 1875. 

EDITORS CENTRAL LAW JOURNAL :—Referring to the Texas cattle cases 
recently decided in the Supreme Court of Missouri (Wilson v. K. C., St. Jos. 
& C. B. R. R. Co., 60 Mo. 184; Husenv. Han. & St. Joe R. R. Co., Ib, 
226 ; Surface v. Same, Ib. 216), you express grave doubts as to the constitu- 
tionality of the Missouri statutes regulating the importation of Texas cattle. 
You say: “The constitutional question involved in these statutes appears to 
be whether they coustitute merely a police regulation, or whether they infringe 
upon ¢he exclusive right of Congress to regulate commerce between the states, 
and grave doubts may well be felt, whether the Supreme Court of the United 
States, should the question ever reach that tribunal, will take the same view of 
it as taken by the courts of Illinois and Missouri."" The italics are mine, 

The writer was of counsel in the Husen and Surface cases, and of course his 
views are liable to be influenced somewhat by that consideration, That these 
statutes are police regulations, there can, it seem to me, be no serious question; 
and if so, provided they were enacted in gocd faith, and in the face of reas- 
onably apprehended danger, they are valid, although they may interfere with 
commerce between the states. No question is better settled than that the 
police powers of the government are vested exclusively in the states, and that 
Congress can not, under any circumstances, enact mere police regulations. 
Gibbons v. Ogden, 9 Wheat. 1 ; The License Tax Cases, 5 Wall. 462; Slaugh- 
ter House Cases, 16 Wall. 62; Railroad Co. v. Fuller, 17 Wall. 560; City of 
St. Louis v. Boffinger, 19 Mo. 13. A very serious question might arise in case 
of a conflict between a police regulation imposed by a state government, and 
a statute enacted by Congress in the exercise of the powers granted to the gen- 
eral government. But in such a case, I am inclined to think the au- 
thority of the United States statute would be paramount, and that the state 
statute must yield so far as in conflict therewith; but in the ab- 
sence of any such conflict, the power of the states to pass police 
laws is not limited by the federal constitution. Gibbons v. Ogden, 9 Wheat. 
1; City of New York v. Miln, 1r Pet. 102; Holmes v. Jennison, 14 Pet. 
616; License Cases, 5 How. 577. It is not conceded, however, that Con- 
gress could: compel the citizens of a state to receive within its borders 
animals or persons inflicted with pestilence and contagious disease; as was 
said by Taney, C. J. in the License Cases, 5 How. 576. ‘It must be remem- 
bered that diseases, pestilences and pauperism are not subjects of commerce, 
although sometimes among is attendant evils. They are not things to be 
trafficked in, but to be prevented, as far as human foresight, or human means 
can guard against them.” 

In the same case Mr. Justice McLean said, ‘‘ Merchandise from a port 
where a contagious disease prevails, deing liable to communicate the dis- 
ease, may be exclued; and in extreme cases it may be thrown into the sea. 
This comes in direct conflict with the regulation of Congress, and yet no one 
doubts the local power. * * * * * # # # = {It is the settled 
construction of every regulation of commerce that, under the sanction of its 
genera] laws, no person can introduce into a community malignant diseases, 
or anything which contaminates its morals, or endangers its safety. * 
* %* %* % The police power of the state and the foregn commerce power 
of Congress, must stand together. Neither of them can be so exercised as 
materially to affect the other. The sources and objects of these powers are 
exclusive, distinct and independent, and are essential to both governments.” 

During certain seasons of the year Texas cattle, as a class, are liable to 
communicate disease to native cattle ; some are diseased, others are not, but it is 
impossible to tell from inspection what animals will or what will not communi- 
cate disease ; hence the state has the right to exclude all. If, from an examin- 
ation, it could be determined with reasonable certainty what animals would and 
what would not infect native cattle, then a law prohibiting the introduction 
of all Texas cattle would be clearly invalid. The restraint must be reasona- 
ble; but the legislature, within certain limits, is the sole judge as to necessity of 
the prohibition and the character and stringency of measures requisite to secure 
the end in view. -If the law can operate constitutionally in any event, it is not 
wholly invalid. License Cases, supra, ‘ 

It is now well settled that the commerce clause of the constitution does not 
per se exclude state authorities from regulating commerce. The rule was 
stated by Barbour, J., in Holmes v. Jennison, 14 Pet. 590, as follows: ‘‘ That 
wherever a power, such as the state originally possessed, has been granted to 
the federal government and the terms of the grant do not import exclusion, 
and there is no express prohibition upon the states, and the power granted to 





the federal government is dormant and unexecuted, there the states still retain 
the power to act upon the subject.” And in the License cases, Taney, C. J., 
said, speaking ef the commerce clause, ‘‘ The case of Gibbons v. Ogden, un- 
questionably affirms that such regulations may be made by a state, subject to 
the controlling power of Congress. And if this may be done, it necessarily 
follows that the grant of pawer to the federal government is not an absolute 
and entire prohibition to the states, but merely confers upon Congress the su- 
perior and controlling power.” But in the Passenger cases a majority of the 
court held that the mght to regulate commerce was exclusive in the federal 
government. 7 Howard, 283. The court, however, declared that the right to 
prescribe and enforce police regulations was exclusive in the states. 

In Railroad Co. v. Fuller, 17 Wall. 560, it was held that a statute of Iowa, 
requiring the railroad company to fix a rate of passenger and freight tolls 
and keep a copy thereof posted up at stations and depots on the road, was 
not unconstitutional as being a regulation of commerce, because it was a 
mere police regulation. In this case it was said, that *‘ in the complex system 
of. polity which exists in this country, the powers of government may be divi- 
ded into four classes: 

“ Those which belong exclusively to the states ; 

“Those which belong exclusively to the national government; 

“Those which may be exercised concurrently and independently by both ; 

And those which may be exercised by the states, but only uatil Congress 
shall see fit tv act upon the subject. 

“The authority of the state then retires and lies in abeyance until the occa- 
sion of its exercise shall recur. * * * 

“The authority to regulate commerce, lodged by the constitution in Con- 
gress, is in part within the last division of the powers of government above 
mentioned. Some of the rules prescribed in the exercise of that power, 
must, from the nature of things, be uniform throughout the country. To 
that extent the authority must necessarily be exclusive, as much so as if it 
had been declared so to be by the constitution in express terms. Others 
may well vary with the varying circumstances of different localities,” 

The learned judge then cited numerous cases in which the right of the 
states to regulate commerce,in the absence of any express legislation on the 
subject, had been recognized and affirmed. In conclusion it was said that 
“if the requirements of the statute here in question were, as contended by 
the counsel for the plaintiff in error, regudations of commerce, the question 
would arise, whether, regarded in the light of the authorities referred to, and 
of reason and principle, they are not regulations of such a character as to be 
valid until suspended by the paramount action of Congress, But as we are 
unanimously of the opinion that they are merely police regulations, it is un- 
necessary to pursue the subject.” 

While it may be regarded as settled, that within the limitations above 
mentioned, the right of Congress to regulate commerce is not exclusive, but 
paramount, it still remains for the court to lay down some well defined rule 
by which to determine whether a given regulation is such a one as a state 
may lawfully make, or whether it infringes on the exclusive domain of Con 
gress, regardless of any express exercise of the power by it, This open 
question is one of paramount importance, in view of recent railroad legisla- 
tion in regard to passenger and freight tariffs. An early solution of the 
much vexed question is very desirable, and will probably be reached in some 
of the cases now pending before the United States Supreme Court. No 
clause in the constitution has been the cause of more frequent, more able, or 
more conflicting decisions. M. A. LOW. 











Notes and Queries. 

IMPEACHING WITNESS—REPUTATION AT FORMER PLACE OF RESIDENCE. 

Some time ago we received a query from a correspondent, asking whether. 
in impeaching a witness, it is competent to prove his reputation at his former 
place of residence. We think it was so decided by the Supreme Court of 
Alabama; but we can not now recall the case. In Keatorv. People, Supreme 
Court of Michigan, October Term, 187:, that able court has decided that 
where a witness had had no settled place of residence for any length ofwime 
an impeaching witness should be allowed to show what his reputation had been 
at a place where he had been living four years before the trial. 

TWO QUESTIONS UNDER THE MISSOURI HOMESTEAD LAW. 
BOLIVAR, MoO., Dec. 7th, 1875. 

EDITORS CENTRAL LAW JOURNAL :—By contract made in Pennsylvania 
January, 1866, “‘ A." became indebted to ‘ B.”’ in the sum of $500 (both being 
citizens of that state at the time). In June, 1868, “ B.”” commenced his action 
against A. on the contract, in Pennsylvania. A. was personally served, 
appeared and answered. 

Pending the suit A. moved to this state, purchased a home, and with his family 
made it his residence, and filed his deed for record in July, 1870, Afterwards, 
in November, 1870, judgment was rendered in the Pennsylvania court in the 
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suit of B.v, A. Afterwards, in October, 1873, B. commenced suit in this state 

on the Pennsylvania judgment, against A., and in 1874 obtained judgment, 

upon which execution issued and was levied upon the home of A. acquired in 

July, 1870, as stated. A. ciaimed it as exempt under the homestead law of 

thisstate. Ishisclaim good? Did the contract merge in the judgment so as to 

\” create a new ‘cause of action” for this purpose under the 7th section of the 
homestead law? Has B., by his diligence in pressing his claim toa judgment, 
subjected his rights to the homestead law? or does the original cause of ac- 
tion or contract give the date contemplated by the 7th section? Are there 
any authorities bearing upon this point ? 

2. A, died in 1872, leaving a widow and minor children by her. Also chil- 
dren by a former wife. At the time of his death he owned a farm, on which 
he and his wife and minor children resided. The children by his first wife 
being of age, commenced a suit in partition and to assign dower, making the 
widow and her minor children defendants. The minors by guardian filed the 
usual answer, and the widow answered, and joined in asking that dower be 
assigned, as she did not know her rights under the homestead law. A decree 
was rendered, dower assigned, and sale ordered, under which a stranger 
purchased, and is now in possession by virtue of his purchase and sher- 
iff's deed. Is the widow now estopped from claiming the farm under the 
homestead law? What is the effect of the sale and proceedings on the rights of 

_ the minors under the homestead act as joint tenants with their mother? An 
answer and any authorities will oblige, Yours, R. 

ANSWER.—We are too much pressed for time just now to answer these 

_ questions, and we invite the attention of our learned readers to them. We 

venture with much diffidence the opinion that, as to the first question, the 

Pennsylvania judgment does not create a new cause of action, and that the 

homestead is hence liable. See Knight v. Whitman, 6 Bush, 51. As to the 


~ - second question, we think the purchaser got a good title. The mother might 


clearly waive the homestead right as to herseif, and we think the better opin- 
jon is that her waiver concludes minor children. A contrary opinion was ex- 
pressed in two or three early Illinois cases by Judge Breese, but the doctrine 
was subsequently overruled in the same court. We have the memoranda at 
hand which would enable us to throw some light on these questions, but we 
‘have not time now to put it in shape.—[Ep. C. L. J.] 








Legal News and Notes. 


—HOMESTEAD—BANKRUPTCY.—The Supreme Court of Arkansas has re- 
cently ruled, in the case of Jackson v. Allen, that a judgment lien on a home- 
stead, renewed from time to time, may be enforced by execution sale as soon 
as the land is abandoned as a homestead, although the defendant may in the 
meantime have been discharged in bankruptcy. 


—THE LAw OF ELECTIONS.—The Governor and Council of Maine have 
just called upon the supreme court of that state for an opinion on the follow- 
ing election cases: In Washington county a portion of the votes cast for the 
county treasurer were cast for Melbourne H. Wilder, and a part for M. H. 
Wilder, and in another case a portion of the votes probably intended for 
Rufus T. Crane, were cast for Russell T. Crane. The court unanimously de- 
cided that initial letters can not be counted by the governor and council. In 
the case of county officers, the governor and council may receive evidence to 
show that the return does not agree with the vote actually cast; but in the 
case of senators and representatives to the legislature, the governor and coun- 
cil, in issuing certificates, must be governed entirely by the letters, as the sen- 
ate and house of representatives have the power of deciding who is entitled 
to seats. 


—NATIONAL BANKS AND UsuRy.—lIn the case of Hodges v. The Mer- 
chants’ National Bank, United States Circuit Court, District of Arkansas, be- 
fore Mr. District Judge Caldwell, it appeared that Hodges had borrowed 
money of the bank at higher rate of interest than seven per cent. per annum, 
had paid one or more sums as interest, was then sued by the bank and con- 
fessed judgment, which was rendered, “ to bear the same interest as the note 
had“borne.” In satisfaction of this judgment, money was paid and a new 
note given for the balance, bearing still the same usurious interest. Hodges 
in this suit seeks to recover the penalty for this usury. The bank demurs. 
The court holds (1) that the complainant is not estopped from claiming the 
penalty as to all usurious interest paid before the suit by the bank, because in 
that suit he could in no way have recovered his penalty or have had it set off 
against the bank's claim on contract ; (2) that he is estopped from recovering 
for the usurious interest paid on the judgment, since he might have pleaded the 
usurious rate, and limited the interest allowed to the per cent allowed by law; 
(3) that he may recover for excessive interest paid on the note given in satisfac- 

_tion of judgment. t 

-—PARTNERSHIP—SHARING PROFITS AND NOT LOssES.—In the case of 

Ross v. Parkyns, recently decided in the Chancery Court of England, P. and 





R. agreed in writing that a certain underwriting account should be continued, 
and subscriptions made in P.'s name alone, policies, losses and averages to be 
settled and signed by P. or by R. as his agent; that R. should attend to the 
business, obtaining assistance “ subject to the approval"’ of P. ; that R. should 
be paid a “ salary" of 150/.a year; that P. should have four-fifths, R. one- 
fifth of the profits ; that if any net loss should ‘‘ accrue" to P., he alone should 
bear the same ; that unexpected claims in any year should be met by P. and 
R. proportionately to their shares in the profits, R. paying no more than his 
share of profits in that year. It was held, that, having regard to the whole 
agreement, R.'s participation in profits was not sufficient to cstablish a part- 
nership business between P, and R. inéer se, so as to entitle R.to file a bill 
for an account, The case is reported in 44 Law Jour. Rep. (N. S.) Chan. 610. 


—NEGOTIABLE PROMISSORY NOTE.—Adam Rote made a promissory note 
payable to one Lowe, on the margin of which was a statement that the note 
was given for a patent, and not to be paid till a specific profit was made. The 
condition was cut off, and the note passed to a dona fide endorser for value, 
without notice. The consideration failed. Further, the note was “ for value 
received, waiving the right of appeal, and of all valuation, appraisement, stay 
and exemption laws.” On action brought by Zimmerman eé¢ a/., endorsees 
v. Rote, the maker (75 Penn. St. 188), the defendant claimed that the note 
was given on condition, which condition was never fulfilled, and hence, as no 
value had accrued to the maker, it was not binding ; and next, that the quali 
fication quoted above, took from the note its negotiability. But the court held 
in accordance with its ruling in the case of Zimmerman and Herdic v. Ander- 
son,67 Penn. St. 421, that the note was negotiable. As to the alleged forgery 
or mutilation, the court stated that it was settled a note in the hands of a dona 
fide purchaser for value, without notice, is not affected by the separation of a 
written agreement thereto attached, there being nothing on the face of the 
note to indicate that the writing had ever formed a part thereof. It is the duty 
of the maker to guard himself and the public against frauds and alterations 
by refusing to sign any note so made as to easily admit of fraudulent prac- 
tices upon it. In support of this ruling, the court cite Phlan v. Moss, 67 
Penn. St. 59. 


—COMPETENCY OF JUDGES — INTEREST IN PENDING LITIGATION.— 
The English Law Times says: ‘‘ We quite agree with Mr. Justice Brett that 
the objection supposed to prevail to judges disposing of causes in which com- 
panies of which they are shareholders are concerned, should be swept away. 
Actions in which railway companies are parties must come to a dead lock 
if the rule is to contiuue. In the court of appeal the other day, there was 
only one judge out of four who was unexceptionable as being without shares 
in the particular company. In the common pleas the following morning a 
case went over because the chief justice was interestec as trustee undera mar- 
riage settlement. Another case was mentioned on the same day, three judges 
being on the bench, when it appeared that the chief justice alone had no shares 
in a certain other company. Lord Coleridge thinks the judges ought to be 
very careful in this respect. We do not believe any harm can happen to the 
bench from the extinction of the rule, and we hope Parliament on the com- 
mon consent of the judges will get rid of it.” In this country, low as is the 
esprit de corps among some of our judges, it would be regarded as a great 
scandal if a judge should sit in a case in which a corporation in which he was 
a shareholder was a party; but we have known of its being done. If, as 
would seem from the above, many of the English judges are shareholders in 
railway companies, this fact may account for the manifest leaning of the 
English decisions in favor of such corporations. 


—THE following was written in the supreme court circuit, while an import- 
ant stock case was on trial, the author being a juror not impanelled in the 
ase, and attending on compulsion, evidently sympathized with the jurors : 

Oh Lawrence! Judge of legal lore, 
With head antique and eyes of power, 
Pitty is stirred within me strong 
To see you bored with speeches long. 
You listen with thoughts clear and deep, 
While stupid jurors fall asleep ; 
Justice and mercy well combined— 
Essential points in a judge’s mind— 
Surpassed by patience, in these days 
When lawyers tread such tedious ways.. 
—[TZhe Daily Register. 


—IN the case of Jay Cooke e¢ a/. v. The United States, the Supreme 
Court of the United States has decided that where forged treasury notes have 
been paid by a private person or bank to an assistant treasurer of the United 
States, through a common mistake of both parties, the United States can not 
recover the loss thus sustained. The Chief Justice delivered the opinion of 
the court. Clifford, Field and Bradley, JJ., dissent, 











